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Summary of Facts and Subm ssi ons

1836.D

Thi s appeal is against the decision of the exam ning
di vi sion dated 14 March 2000 to refuse European patent
application No. 94 500 193. 1.

The ground of refusal was that the subject-matter of
the clains was not clear and the description was ful
of linguistic errors which rendered the
conprehensibility of the clains very difficult.

Mor eover, the scope of protection had been extended
beyond that originally filed contravening

Article 123(2) EPC

On 12 May 2000 the appellant (applicant) |odged an
appeal against the decision, and paid the prescribed
fee on the sane day. On 14 July 2000 a statenent of
grounds of appeal was filed. Oral proceedi ngs took
pl ace on 20 July 2004.

The appel | ant requests that the decision under appeal
be set aside and that a patent be granted on the basis
of the follow ng docunents:

Clainms 1 to 3, description pages 1 to 3, 3a, 3b, 3c,
and 4 to 6, and Figures 1 and 2 submtted at the oral
pr oceedi ngs.

Claim1 of this request reads as foll ows:

"A non-cenented straight stemfor total hip prosthesis
consisting of a first neck zone (1) with European Morse
cone 12-14 that allows accepting fenoral heads of
different sizes and lengths, thus affording a nodul ar
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character; and a supporting collar (2) extending
medi al ly; a second proximal zone (8) affording forced

i npl ant bone fitting, wth a constant thickness cross-
section in the anterior-posterior plane and inclination
wi dening in the lateral zone, and having applied an
enbedded coating, with the exception of the |ateral
zone; and a third distal zone (6) having a rounded
termnal tip; characterized in that the supporting
collar (2) in the first neck zone (1) extends at an
angle of 30° with the horizontal, the wdening in the

| ateral portion of the second proximal zone (8) can
present two endings or termnations in the posterior
proxi mal zone, bevelled at 15° or straight; the
enbedded coating is applied on the calcar triangle (5);
at the first neck zone (1), the cervical-di aphysi al
angle is 140°; and the enbedded coating in the second
proxi mal zone (8) is conposed of poropatite (titanium
spherul es (poropros) + hydroxyapatite), or

hydr oxyapatite. ™

Clainms 2 and 3 are dependent on claiml.

V. The foll ow ng docunents fromthe European Search Report
were of interest in the appeal procedure:

D1: US-A-5 108 451

D2: FR-A-2 619 707

D3: US-A-5 201 766

1836.D
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Reasons for the Decision

2.2

1836.D

The appeal is adm ssible.

Amrendnent s

In response to the inmpugned decision and a

conmuni cation fromthe Board to the effect that the
entire application reads in poor technical English the
appel l ant had the application, which was initially
filed in Spanish, re-translated. According to

Article 14(2) EPC the translation of an application
filed in an official |anguage of a Contracting State
may be brought into conformty with the original text
of the application throughout the proceedi ngs before
the EPO This also includes the case where the entire
text is re-translated if the original translation was
very poor as in the present case.

The application as filed at the oral proceedings is
based on the re-translation which was filed on 6 July
2004 and is acconpani ed by a declaration of the
translator that she is well acquainted with English and
Spani sh and that the re-translation is a true and
correct translation of the original Spanish text. The
translation filed on 6 July 2004 is, therefore,
accepted as the authentic English text of the European
appl i cation.

The clains filed at the oral proceedings are based on
the clains of the re-translation. CCaimlis a

conbi nation of the features of clains 1 and 4 of the
re-translation, but is narrower in scope in that the
angl e between the supporting collar and the horizontal
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is restricted to 30° and the cervical -di aphysi al angle
is restricted to 140°, which specific angles are
supported by page 4, line 13 and page 5, line 11
respectively. Also, the option of titaniumfor the
enbedded coating in the second proxi mal zone has been
cancel l ed. The description has been anended for
consistency with claiml1 filed at the oral proceedings.
The application neets the requirenment of Article 123(2)
EPC, accordingly.

Clarity

Borl and's Medical Dictionary defines "cal car fenoral e”
as the plate of strong tissue which strengthens the
neck of the fenmur. In the application the expression
"calcar triangle" clearly refers to a triangular zone
adj acent the calcar and this is shown in Figure 2 as

t he roughly triangular zone 5 to which the enbedded
coating is applied, and its location is consistent with
the dictionary definition of this term There is no
objection to the use of the expression "cal car
triangle” in claim1l1, accordingly.

Claim1 now defines the direction in which the second
proxi mal zone has a constant thickness. The claim
further defines an inclination widening in the |ateral
zone, which can present two endings or termnations in
t he posterior proximal zone, bevelled at 15° or
straight. This clearly refers to the fact that the stem
tapers toward the distal end, as viewed in the
anterior-posterior direction, and the w der (proximal)
end of the second proximal zone adjacent the collar has
a portion which nmay be straight or bevelled at 15°. Al
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the objections as to clarity in the inpugned deci sion
have, therefore, been net.

4. Novel ty

The cl osest prior art docunent is D1, over which
claiml is correctly divided into the two-part form so
that the non-cenented hip prosthesis stemof claiml is
novel by virtue of the features in the characterising
part of the claim

5. | nventive step

The clainmed invention relates to a non-cenented
straight stemfor total hip prosthesis. Since the stem
is not cenented it is inportant to secure it firmy in
place in the nmedul |l ary canal by other means. A porous
structure on the stemfor pronoting bone growth into
the structure constitutes a biological stemfixation
means which is well known in the prior art. In the
present application the enbedded coating on the cal car
triangle corresponds to this feature (see page 3, |ast
par agr aph) .

In the prior art different configurations of such
porous structures were known. Dl describes a porous
structure in the formof a netal alloy surface
structure (colum 7, lines 52 to 55). In D2 a porous
pad of titaniumfibre netal is wapped about the stem
(page 6, |ast paragraph), and in D3 a porous matri X
formed of spherical beads of titaniumalloy is

enpl oyed. These exenplify the different types of porous

structures known in the prior art.

1836.D
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The non-cenented hip prosthesis stemof claim1 of the
application requires the use of materials not known in
this context, namely poropatite (titanium spherules
(poropros) + hydroxyapatite), or hydroxyapatite. These
have the advantage that they provide a conbination of
porosity and crystalline structure which pronotes bone
grom h (see the paragraph |inking pages 3 and 4) since
these materials have a chem cal conposition and a
crystalline structure which are closely related to

t hose of the bone structure. The rapid growh of bone
into the porous structure is clearly of advantage where

the stemis non-cenented.

The use of these materials in the present context is
not known in the prior art, for which reason their
incorporation in a non-cenented hip prosthesis stem
i nvol ves an inventive step. Caim1l neets the

requi rement of Article 52(1) EPC, accordingly.
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Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with an
order to grant a patent on the basis of clains 1 to 3,
description pages 1 to 3, 3a, 3b, 3c, and 4 to 6, and
Figures 1 and 2 submtted at the oral proceedings.

The Regi strar: The Chai r man:

A. Vottner T. K H Kriner

1836.D



