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Summary of Facts and Subm ssi ons

The opposition filed against the European patent EP-B-
576 086 was rejected by the decision of the opposition
di vi si on di spatched on 28 March 2001

Claim 1l of the patent as granted reads as foll ows:

"1l. A construction for automatically m|lking ani mals,
such as cows, conprising a mlking robot including

m | king neans, as well as a conputer (85) with display
screen (82), the construction including a plurality of
exchangeabl e parts provided with neans for sensing when
t he exchangeabl e parts are not functional and for
signalling the conditions to the conputer (85),
characterized in that on the basis of the sensed
condition, the display screen (82) displays which part
is out of order, while the construction includes neans
for indicating whether a disturbance in the
construction reported on the display screen (82) is
serious or not so serious and the exchangeabl e parts
are provided in the construction by neans of one or a
plurality of quick couplings (44, 56)."

. In its decision the opposition division held that the
subject-matter of claim1l of the patent as granted
i nvol ved an inventive step over the conbination of
docunent GB-A-2 218 888 (D1), which was considered as
di scl osing a construction having all the feature
specified in the pre-characterising portion of claiml,
and docunent US-A-4 459 695 (D2).
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In the opposition proceedings the follow ng docunments,
filed by the opponent on 26 February 2001, were

di sregarded by the opposition division because they had
been filed after expiry of the opposition period as
specified in Article 99(1) EPC and were consi dered by

t he opposition division as being not rel evant:

D6B: Master's Thesis by E. van Hattum "Regel consol e
Aut omati sch Mel k Systeent, Departnent of
| ndustrial Design, Technical University Delft,
pages 1, 88 to 91,

D6C. Enclosures ("Bijlagen") to the above nentioned
Master's Thesis, Index of the enclosures,
pages 14, 15 and 29.

Wth regard to these docunents, the opponent had al so
filed a declaration (docunment D6A) by M Jansen, Head
of the Faculty Library Industrial Design Engineering,
dated 19 February 2001, concerning the public
availability of the above nmentioned Master's Thesis.
The opponent had also filed English translations of
rel evant passages of docunents D6B and D6C

On 29 May 2001 the opponent (hereinafter appellant)

| odged an appeal against this decision and

simul taneously paid the appeal fee. A statenent setting
out the grounds of appeal was received on 7 August 2001.

Oral proceedings were held on 23 February 2004.
The appel l ant essentially argued that the subject-

matter of Claim1l of the patent as granted either was

not novel or did not involve an inventive step.
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The respondent contested the argunents of the
appel | ant.

The appel | ant requested that the appeal ed deci sion be
set aside and the patent be revoked.

The proprietor of the patent (hereinafter respondent)
requested that the appeal be di sm ssed.

Reasons for the decision

1

0595.D

The appeal is adm ssible.

The cl ai ned subject-matter

Claim1l1l of the patent as granted is directed to a

construction having the follow ng features:

(A) the construction is suitable for automatically
m | ki ng ani mal s, such as cows,

(B) the construction conprises a mlking robot
i ncluding mlking neans,

(C© the construction conprises a conputer (85)
provided with di splay screen (82),

(D) the construction includes a plurality of
exchangeabl e parts,
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(D1) the exchangeable parts are provided with sensing
means for sensing when the exchangeabl e parts are
not functional and for signalling the conditions
to the conputer

(Cl) the display screen, on the basis of the sensed
condition, displays which part is out of order,

(E) the construction conprises neans for indicating
whet her a di sturbance in the construction reported
on the display screen is serious or not so

seri ous,

(D2) the exchangeable parts are provided in the
construction by nmeans of one or a plurality of
qui ck couplings (44, 56).

Features D and D1 refer to "exchangeable parts" and
make it clear that the construction is nade of a
plurality of exchangeable parts, i.e. of parts which
can be replaced when they are not functional. The term
"exchangeabl e” in features D and D1 only defines the
possibility of replacing one of the parts wthout
replacing the remaining parts, while feature D2 makes
it clear how the parts are made "exchangeabl e".

The ternms "not functional™ in feature D1 has to be
consi dered as having the sane neaning as the expression
"out of order" in feature ClL. A part of the
construction which is "not functional™ or "out of
order"” is a part of the construction causing a

"di sturbance” as referred to in feature E
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Anal ysi s of docunments D6A, D6B and D6C

Docunents D6B and D6C are excerpts fromthe Master's
Thesi s "Regel consol e Automati sch Mel k Systeent
presented by M van Hattum at the Departnent of

| ndustrial Design of the University of Delft.

It can be derived fromthe declaration D6A that this
Master's Thesis was nmade available to the public on
14 April 1990, i.e. before the priority date of the
patent in suit. This was not disputed by the parties.

Docunents D6B and D6C relate to an automatic m | ki ng
system (AMS: "Autonmati sch Mel k Systeeni'). It is clear
from docunent D6B (page 1, "Inleiding") that the AVS
conprises a mlking robot and a conputer

("regelconsole”) with a nonitor having a display screen,
a keyboard and a printer. Thus, it is clear that this
AMS conprises a plurality of parts.

It is also clear fromdocunent D6B (see particularly
par agraph 4 on page 88 as well as Figure 36 on page 89
and Figure 37 on page 90) that the display screen of

t he conputer displays an alarmsignal in case of a
harnful situation ("schadelijke situatie") which my
concern the cow, the AMS or the herd and that when the
al arm concerns the AMS a plan view of the AMS i s shown
with an alarmtriangle "at the |ocation where it went
wong". By way of exanple, Figure 37 makes it clear
that the harnful situation indicated on the display
screen may relate to a "line" (which may be ruptured)
or to the "boiler"” (which may be out of order).
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It is clear fromdocunent D6C that the al arm signal
must be extremely well noticeable and contain
sufficient information for further actions so that the
consequences of the alarmsituation are kept down to a
m ni num (see page 14, fourth |ast paragraph).

Docunent D6C al so suggests the idea of presenting to
the farmer an overview of the alarmsignals with the
nost urgent at the top (see page 29, second paragraph;
"Commando: Al arnmen").

Furthernore, according to docunent D6B (see

particul arly paragraph 5 on page 90 as well as Figure
38 on page 91), the display screen of the conputer

di spl ays an attention signal when a di sadvant ageous
situation (which may concern the cow, the AMS or the
herd) occurs within a determned tine ("als een
nadel i ge situatie ...binnen een bepaalde tijd
optreedt").

Conpar ative anal ysis of the AVS disclosed in docunents
D6B and D6C with the cl ai med subject-nmatter

The AMS referred to in docunents D6B and D6C has to be
considered as a construction for automatically mlKking
animals as defined by feature A of Claiml. It is clear
that the m | king robot conprises mlking neans as
defined by feature B of Claim1l and that the conputer
is provided with a display screen as defined by feature
Cof CQaiml. Mreover, it has to be assuned that the
parts constituting the AMS nay be replaced, i.e. that

t hey are exchangeabl e as defined by feature D. Due to
the fact that the alarmsignals concern the parts of
the AMS, these parts nust be provided with sensing
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means for sensing when they are not functional and for
signalling the conditions to the computer, whose

di spl ay screen, on the basis of the sensed condition,
di spl ays which part is out of order as defined by
features D1 and Cl1 of Claim1.

Thus, it has to be assuned that the construction
referred to in docunents D6B and D6C i s provided at
| east with features A, B, C, D, Cl1 and D1.

Havi ng regard to the above comments, docunents D6B and
D6C not only refer to an automatic m | king system which
is described as being provided with the features
specified in the pre-characterising portion of Caiml,
i.e. features A, B, C, D and D1 but also clearly C1
which is specified in the characterising portion of the
claim

Therefore, this docunent has to be considered as being
relevant in so far as it relates to a prior art
construction which is closer to the clained invention
t han that described in docunent D1.

Wth respect to feature E, it has to be noted that
docunent D6C suggests the idea of providing the
construction with neans for indicating the degree of
urgency of an alarmnotice (see page 29, second

par agr aph; "Commando: Alarmen”), i.e. with neans for
i ndicating the seriousness of a disturbance.

Wth respect to feature E, the appellant argued that
the alarmsignals referred to in docunents D6B and D6C
have to be considered as indicating "serious"

di sturbances in the AMS5, while the attention signals
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i ndi cate di sturbances which are "not so serious", so
that it has to be assuned that docunents D6B and D6C
al so di sclose feature E of claiml1.

In these respects the respondent essentially argued as
fol |l ows:

(i) The attention signal referred to in docunents D6B
and D6C appears when a di sadvant ageous situation
occurs within a determned tinme w thout indicating
whi ch di sadvant ageous situation occurs. According
to these docunents, the operator can get nore
information by pushing an attention button.
Therefore, this attention signal cannot represent
an indication that the disturbance "reported on
the display screen” is "not so serious".

(ii) The attention signals shown in Figure 38 on
page 91 of docunment D6B essentially concern the
cow and, thus, do not represent the indication of

a di sturbance in the construction.

The board wi shes to note that the attention signal is
referred to on page 90 of docunent D6B as rel ating not
only to the cow and the herd but also to the AMS. In

ot her words, the attention signal may also indicate a
di sturbance in the construction. However, the attention
signal does not imrediately indicate which part of the

construction is out of order.

Wth respect to feature D2 the appel |l ant argued t hat
all automatic m | king systens conpri se exchangeabl e
parts which are provided with quick couplings and that,
for this reason, the automatic m |l king systemreferred
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to in documents D6B and D6C has to be consi dered as
bei ng provided with feature D2.

The board cannot accept this argunent of the respondent
because docunents D6B and D6C do not contain any
information on how the parts of the AVS are nounted.
Therefore, quick couplings are neither explicitly nor
inplicitly disclosed in these docunents.

Novel ty

Having regard to the coments in the above sections
4.1, 4.4 and 4.4.1, the subject-matter of Claimlis
consi dered as being novel with respect to the AVS
referred to in docunments D6B and D6C

| nventive step

Having regard to the comments in the above section 4.1,
the subject-matter of claim1 differs fromthe prior
art known from docunents D6B and D6C by features E and
D2.

The result of feature E, in so far as it relates to
means for indicating a further information concerning
t he di sturbance occurred in a part of the construction
(namely the information of whether the disturbance is
serious or not so serious), is to provide the user of

the construction with this further information.

The result of feature D2 is to reduce the tine
necessary for replacing an exchangeabl e part which is
out of order.
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It has to be noted that the tine reduction obtained in
account of feature D2 has no relationship to the
information to which feature E rel ates

Feature D2 represents a generally known engi neering
nmeasure. The skilled person would apply this nmeasure in
a construction for automatically mlking ani mals

W t hout exercising any inventive skill. Therefore, this

feature does not involve an inventive step.

Wth regard to feature E, it has to be noted that the
i nformati on of whether the disturbance is serious or
not so serious is linked to the functions of the part
in which the disturbance has occurred.

According to docunent D6C (page 29, second paragraph:
"Conmando: Al arnmen"), an overview of disturbances for
which there is an alarmwith the nost serious at the
top can be presented to the user of the AVMS. This
inplicitly discloses neans for associating a priority,
i.e. a seriousness degree, to each of the disturbances
occurring in the parts of the construction in which a
di sturbance can be sensed.

The skilled person readi ng docunents D6B and D6C woul d
i mredi atel y understand not only that each possible

di sturbance has a seriousness degree but al so that
there are di sturbances which can prejudice the
functioning of the AMS, i.e. the perform ng of the

m | ki ng operations (for instance, if a cowis "confined
in a box 1"; see alarm 3 as shown in Figure 37 on

page 90 of document D6B) and di sturbances which do not
prejudice it (for instance, if "box 2 gives too nuch
feed", see alarm 1l as shown in Figure 37).
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It would be obvious for the skilled person to divide

t he di sturbances which can be sensed into two groups, a
first group including disturbances which do not allow

t he construction to performthe mlking operations and
a second group including | ess serious disturbances and
thus arrive at a construction in which it is indicated
whet her the occurred di sturbance belongs to first group
(serious) or to the second one (not so serious).

Therefore, feature E does not involve an inventive

st ep.

Having regard to the coments in the above sections 6.3
and 6.4 as well as to the fact that the distinguishing
features E and D2 do not nutually support each other in
their effects (see the above section 6.2, third
sentence), the subject-matter of claiml1l of the patent
as granted cannot be considered as involving the
inventive step required by Article 56 EPC.

Therefore, the ground for opposition nmentioned in
Article 100(a) EPC prejudi ces the maintenance of the
pat ent as granted.



Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The patent is revoked.

The Regi strar: The Chai r man:
G Magouliotis C. Andries
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