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Summary of Facts and Subm ssi ons
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The opponents' appeals are directed agai nst the

deci sion of the Opposition Division posted 20 Apri
2001 according to which European patent No. 0 694 436
and the invention to which it relates, account being
t aken of the anmendments nade by the patent proprietor
according to the first auxiliary request during the
opposi tion proceedi ngs, were found to neet the

requi renents of the EPC.

The patent proprietor (Appellant 1) filed an appeal and
requested that the patent be naintained in anmended form
according to the respective main and first auxiliary
requests filed during the oral proceedings before the
Qpposi tion Division.

Appel lant Il (opponent 1) requested a prelimnary

deci sion that the patent proprietor's appeal be

decl ared i nadm ssi bl e because it was not reasoned or in
the alternative that the patent proprietor's appeal be
di sm ssed as unfounded, the inpugned decision set aside
and the patent revoked. Appellant Il also requested the
Board to order a different apportionnment of costs in
accordance with Article 104(1) EPC.

Appellant 11l (opponent I11) requested that the patent
proprietor's appeal be dism ssed, the inpugned decision
set aside and the patent revoked. It further requested
the Board to refer to the Enl arged Board of Appeal a
question as to whether it is possible during opposition
proceedings to restrict a claimby adding a feature
which is disclosed only in the drawi ngs of a patent.
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The party of right (opponent I11) requested that the
patent proprietor's appeal be declared inadm ssible
because it was not reasoned.

Wth a comruni cation pursuant to Article 12 RPBA the
Board indicated its provisional opinion that the patent
proprietor's grounds for appeal were insufficiently
reasoned to neet the requirenents of Article 108 EPC,
third sentence and that, in accordance with G 9/92 (QJ
EPO 1994, 875), the patent proprietor would be
restricted to defending the patent in the form approved
by the Opposition Division (first auxiliary request).
The Board further indicated its provisional opinion
that features introduced into clainms 1 and 3 according
to the first auxiliary request had not been originally
di scl osed, resulting in contravention of the provisions
of Article 123(2) EPC

Wth a letter dated 25 July 2003 the patent proprietor
wi thdrew its appeal and stated that it would not
participate further in the appeal procedure.

| ndependent clains 1 and 3 as found all owabl e by the
Qpposition Division read as foll ows wherein, in
conparison with the sole independent claim1l as granted
del eted wordi ng has been indicated in square

par ent heses and additional wording is shown in italics:

"1. Device connecting a child seat (1) to a notor-
vehicle seat (5), conprising at |east two couplings for
connection of the child seat to the frane of the notor-
vehicl e seat, characterized in that said couplings are
in formof quick couplings (3, 4) [each] conprising:
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- a receiver element (4) and an elenent (3) for
engagi ng the receiver elenent (4), which are carried by
either of the child seat (1) and the frame (8) of the
backrest (7) of the notor-vehicle seat (5)
respectively; the one of these elenents (3,4) which is
carried by the frane (8) of the backrest (7) being
fixed to a portion of this frane (8) which is spaced
upwardly fromthe | ower end of the backrest,
- rel easabl e | ocki ng neans (13, 32), having a first
position for |ocking each engaging element (3) within
t he correspondi ng receiver elenment (4) and a second
position for releasing the engagi ng el enent fromthe
recei ver el enent,

spring nmeans (17) for biassing the rel easable
| ocki ng neans (13,32) towards said first |ocking
position,

in that each quick coupling is a coupling of the
type known per se used for safety belts, in which the
engaging elenment is a tab (30) and the receiver el enent
is a buckle for safety belts (32),

and in that the buckle (32) is arranged at the
rear of the child seat (1) with its receiving aperture
facing dowmwardly and the tab (30) is fixed to the
frame (8) of the backrest (7) of the notor-vehicle seat
(5) and projects forwardly fromthe gap between the
cushion (6) and the backrest (7) of the notor-vehicle
seat (5), and has an end portion (30a) directed
upwardly. "

"3. Device connecting a child seat (1) to a notor-
vehicle seat (5), conprising at |east two couplings for
connection of the child seat to the frane of the notor-
vehicl e seat, characterized in that said couplings are
in formof quick couplings (3, 4) [each] conprising:
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- a receiver elenent (4) and an element (3) for
engagi ng the receiver elenent (4), which are carried by
either of the child seat (1) and the frame (8) of the
backrest (7) of the notor-vehicle seat (5)
respectively, the one of these elenents (3,4) which is
carried by the frane (8) of the backrest (7) being
fixed to a portion of this frane (8) which is spaced
upwardly fromthe | ower end of the backrest,
- rel easabl e | ocking neans (13, 32), having a first
position for |ocking each engaging element (3) within
t he correspondi ng receiver elenment (4) and a second
position for releasing the engagi ng el enent fromthe
recei ver el enent,

spring nmeans (17) for biassing the rel easable
| ocki ng neans (13,32) towards said first |ocking
position,

in that said engagenent elenent is a U shaped
bracket (50) fixed to a cross-nenber (58) form ng part
of the franme (8) of the backrest (7) of the seat (5),

and in that said U shaped bracket is in formof a
U-shaped pin with ends connected to the backrest frane
(7) and a central portion directed transversally to the
| ongi tudi nal direction of the vehicle, which is adapted
to cooperate with the respective receiver elenent.”

The opponents argued essentially as foll ows:

The feature added to clains 1 and 3 that an elenent is
fixed to a portion of the seat backrest franme which is
"spaced upwardly fromthe | ower end of the backrest" is
uncl ear because it does not define how far the frane
portion nust be spaced fromthe backrest |ower end.

Mor eover, the original application contained no
explicit disclosure of this feature which is said to
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have been disclosed in the drawi ngs. However, as can be
seen fromFigures 2, 5 9, 11, 14, 19 and 20, the

drawi ngs in fact show the elenent fixed to the |ower
portion of the backrest frame and there was no ori ginal
di scl osure of the feature added to the claim

Even if the feature were considered to be originally

di sclosed in the drawings, it should not be possible to
introduce into the clainms during an opposition
procedure a feature disclosed only in that way. To do
so would place third parties at a di sadvant age because
of the resulting necessity for themto anticipate in
whi ch way the patent protection m ght change. The
guestion of whether it is permssible to introduce into
the clains of a patent features which are disclosed
only in the drawi ngs therefore should be referred to

t he Enl arged Board of Appeal.

In view of the inadmi ssibility of the patent
proprietor's appeal it would be equitable to award a
di fferent apportionment of costs in accordance with
Article 104(1) EPC. Appellant 11/opponent | was forced
by the patent proprietor's filing of an appeal to file
its own appeal in order to defend its position in the
light of G2/91 (QJ EPO 1992, 206). Had the patent
proprietor not filed an appeal, it would have been
unnecessary for appellant I1/opponent | to appeal.

Reasons for the Deci sion

1. Because the patent proprietor withdrew its appeal it is
not necessary for the Board to consider adm ssibility
of that appeal. Moreover, for the sane reason, the

0028.D
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patent proprietor's request to nmaintain the patent in
amended form according to the main request filed during
t he oral proceedings before the Opposition Division is
non-exi stent. The basis for the opponents' appeals is

t herefore the anended version of the clains according
to the first auxiliary request filed during the oral
proceedi ngs before the Opposition Division and which
the Opposition Division found to be all owabl e.

Conpliance with the provisions of Article 123(2) EPC

0028.D

The patent relates to an arrangenment for quick
connection of a child-safety seat to a notor-vehicle
seat. Coupling elenents are provided on both seats, one
bei ng designated an engaging elenent 3 and the other a
receiving elenment 4 and the two el enents cooperate to
nmount the child seat on the vehicle seat. The el enent
provi ded on the vehicle seat is carried by the frame of
t he backrest of that seat and clains 1 and 3 have both
been anmended by the addition of the feature that this
elenment is fixed to a portion of the frame which is
spaced upwardly fromthe | ower end of the backrest. It
has not been disputed that the text of the application
as originally filed contained no disclosure of this
spacing. The matter to be considered is whether this
feature was disclosed in the draw ngs.

According to jurisprudence of the Boards of Appeal,
features not nmentioned in the description or clains are
consi dered as having been disclosed provided "they are
clearly shown in the drawings originally filed and are
clearly, unm stakably and fully derivable fromthe
drawings in ternms of structure and function by a person

skilled in the art and so relatable by himto the
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content of the description as a whole as to be

mani festly part of the invention", see T 169/83, QJ EPO
1985, 193. It is therefore necessary to consider

whet her the original disclosure satisfies these
conditions in respect of the feature added to clains 1
and 3.

The original application for the present patent
contai ns a nunber of enbodi nents of the coupling

el ements. The present clainms have been restricted to
t hose enbodi ments shown in Figures 9 to 22 having

ei ther a buckle and tongue arrangenent such as is
commonly used on car safety belts (claim1l) or a U
shaped bar arrangenent (claim 3). However, in the
followi ng the Board will consider the original

di sclosure in respect of all of the enbodi nents.

In the enbodi nent of Figures 1 to 4 a bolt 3 nmounted on
the child seat is received in a bush 10 which is
nmount ed on the backrest frane and forns part of the
receiving element 4. The bolt is |ocked axially by a
latch 13 which is attached to the backrest using screws
16, one of which is positioned i medi ately adjacent the
| ower nost edge of the backrest frame (Figure 2). The
bush and the latch are positioned as close to the | ower
edge of the frame as is possible in view of the
presence of the screw 16. The enbodi nent of Figures 5
to 8 differs essentially fromthat of Figures 1 to 4 in
as far as the bolt 3 is nmounted on the backrest frane
and is received in a hole 20 in the child seat. The
bolt is welded to a plate 19 which is attached to the
backrest frame 8 by screws 16 |located simlarly to
those in the first enbodiment. In the enbodi nrent shown
in Figures 9 and 10 the el enent nounted on the backrest
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is a tab 30 which according to the description is

wel ded to the backrest. However, the figure shows that
the tab passes through the backrest and is welded to a
pl ate attached to the backrest by screws positioned
simlarly to those in the first and second enbodi nments.
Al so in the enbodi nent of Figures 11 to 13 the engaging
elenment is a tab but in this case it passes bel ow t he

| oner end of the backrest; it is nmounted directly to

t he backrest frame and is attached using screws 33

| ocated simlarly to the screws 16 in the earlier
enbodi ments. I n the enbodi nent shown in Figures 16 to
19 U-shaped brackets 50 formthe engaging el enent and
are fixed to a cross-nmenber 51 which is |ocated

i mredi ately adj acent the | ower edge of the backrest
franme. Finally, in the enbodi nent of Figures 20 to 22

t he engaging elements in the formof U shaped brackets
50 are attached to a plate 58 which is nmounted on the
backrest frame by neans of four screws 59, the |ower
ones of which are illustrated as being | ocated adjacent
the | ower edge of the frane.

In every disclosed enbodi ment the el enents appear to be
fixed to the frame as close to the |ower end of the
backrest as the extent of the frame permts so that any
i nplied teaching woul d appear to suggest the contrary
of the clained relationship. Al though in each of
Figures 9, 11 and 19 the clained relationship is
unquestionably present, this is the inevitable result
of the fact that the | ower end of the backrest frane is
spaced upwardly fromthe | ower end of the backrest and
there is no basis for the skilled person to attribute
any specific technical function to the clained

rel ati onshi p. Mreover, even if the clai ned

rel ati onship were to be considered as disclosed in the
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drawi ngs they would not disclose it as "so relatable ...
to the content of the description as a whole as to be
mani festly part of the invention". In this respect the
Board notes that in the original disclosure of the

obj ect of the invention and the problemto be solved it
was stressed that the child seat should be attached to
t he backrest rather than to the seat squab or the
vehi cl e chassis. However, that was in order to prevent
rel ati ve novenent between the seat backrest and the
child seat in the event of a collision. No inplicit
teaching to the skilled person in respect of the
clainmed relationship is derivable fromthis.

2.5 It follows fromthe foregoing that the addition to
claims 1 and 3 of the feature that the engaging or
receiving el ement which is carried by the frame of the
backrest is fixed to a portion of this frane which is
"spaced upwardly fromthe | ower end of the backrest™
contravenes the provision of Article 123(2) EPC

3. The patent proprietor chose not to participate in the
appeal procedure initiated by the opponents. As a
result it forfeited any possibility of renedying the
above finding that the anmendnents nade contravene the
provision of Article 123(2) EPC and the patent cannot

be mai nt ai ned.

Referral to the Enl arged Board of Appeal

4. Appellant 11l requested a referral to the Enlarged
Board of Appeal concerning the matter of whether it is
perm ssible to introduce into the clains of a patent
features which are disclosed only in the draw ngs.
However, as set out above, the conditions for

0028.D
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di scl osure of a feature in the drawi ngs are not
fulfilled. The question therefore is not relevant to
the present case and the request is refused.

onnment of costs

Appel lant 11/opponent | justifies its request for
apportionment of costs by arguing that it was forced
into filing an appeal by the need to defend its
position in the face of the patent proprietor filing
its own, inadm ssible appeal. It refers to G 2/91
(supra) which sets out that "a person who is entitled
to appeal but does not do so and instead confines
hinmself to being a party to the appeal proceedi ngs
under Article 107, second sentence, EPC, has no

i ndependent right to continue the proceedings if the
appel l ant wi thdraws the appeal” (point 1 of the Order).

According to Article 107, second sentence, EPC any non-
appealing party to the proceedings shall be parties to
t he proceedings as of right. In the face of an attenpt
by the appealing patent proprietor to inprove its

posi tion achieved at the conclusion of the opposition
proceedi ngs appellant 11/opponent | as a party of right
woul d have had the same opportunity to defend its
position as it did as an appellant, both as regards
adm ssibility of the patent proprietor's appeal and in
respect of substantive matters. As a result of

appel lant I1/opponent | having filed its own appeal it
has enj oyed the advantages of ensuring continuation of
t he appeal procedure subsequent to the w thdrawal of
the patent proprietor's appeal and of inproving its
position by achieving revocation of the patent.

However, those advantages were achi evable only by
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filing an appeal, irrespective of whether the patent
proprietor filed its own appeal. The Board therefore
cannot agree with the argunents of

appellant I1/opponent | in this respect. Mbreover,
there are no other reasons of equity in this case which
justify the Board ordering a different apportionnment of
costs than that set out in Article 104(1) EPC according
to which each party shall neet its own costs.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The patent is revoked.

3. The request for apportionment of costs is refused.
The Regi strar: The Chai r man:

S. Fabi ani S. Crane
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