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Summary of Facts and Subm ssions
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The appeal is directed against the decision of the
Exam ning Division to refuse European application

No. 98 200 829.4 (EP-A-0864 483),
3 July 2000. Notice of appea
2000,

of appeal

whi ch was posted on
was filed on 8 August

together with paynent of the due fee.
2000.

The grounds
were recei ved on 13 Novenber

The application as originally filed contained 18 cl ai ns
of which Cainms 1, 4 were independent. Al except

Clains 5, 6 were dependent upon at least Cdaim1l. In
whi ch stated that

the follow ng docunments were cited as

the search report, it was drawn up

for all clains,

being relevant to the clains indicated in brackets:

DI US-A-5 042 395 (12, 13, 15)
D2 DE-U8 807 208 (7, 8)

D3 EP-A-0 687 612 (1, 7, 8, 12, 13, 15, 16)
D4 US-A-3 100 458 (1)

D5 US-A-3 897 974  (16).

The Exam ni ng Division objected that the subject-nmatter

of Clains 1, 4 as originally filed |acked novelty with

respect to the disclosure of DIL. Wth a letter
28 January 2000 the applicant del eted origina
to 3,

dat ed
Clains 1

re-nunbered the remaining clains with origina

Caim4 as the new Caiml and rebutted the argunents

of the Exam ning Division concerning novelty of the

subject-matter of this claim
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The Exam ning Division refused the application because
it remained of the opinion that the subject-matter of
the new Caim1l | acked novelty with respect to the

di scl osure of D1. The Exam ning Division pointed out
that in the description of the application an "integra
fixing section"” 11 serves to connect the wall 3 to the
base. It reasoned that connecting the base strip 33 to
the base 1 by neans of the integral fixing section 11
results in the body panel 1 being integrally extended
at its edge by the horizontal base strip 33. Wth
reference to D1 Figure 4, which discloses that a body
panel 6 is connected to an essentially horizontal base
strip 28 by neans of an integral fixing section 14, the
Exam ni ng Division then applied the sane reasoni ng and
concluded that the longitudinal wall panels 2.4 are
integrally extended by the base strip 28 which in turn
is fixed to the |ongitudinal edges of the panel which
forms the remai nder of the base 2. 2.

Upon appeal the applicant requested that the decision
to refuse be set aside and that a patent be granted on
the basis of an anended Claim1l filed with the grounds
for appeal and Clains 2 to 15 filed with the letter of
28 January 2000. Wth a letter of 5 April 2001 the
applicant filed an auxiliary request to anend the
wor di ng of Caiml.

Claim1 according to the applicant's main request reads
as follows:

"Vehi cl e construction conprising a body with a

base (1, 41), a roof (2, 42), two |longitudina

walls (3, 43) joining the base and the roof and at

| east four wheels connected to the base, which base,
roof and | ongitudinal walls conprise sandw ch panels
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whi ch are joined to one another at their |ongitudina
edges, characterised in that the sandw ched panels
formng the longitudinal walls (3, 43) are each
contoured according to an essentially horizontal base
strip (33) and a wall strip (34) adjoining the latter
in such a way that said longitudinal walls (3, 43) are
each integrally extended at their underside by an
essentially horizontal base strip (33), the base
strips (33) being fixed to the |ongitudi nal edges of
the sandw ch panel which forns the remai nder of the
base (1, 41)."

Reasons for the Decision

1

2.1

3103.D

The appeal is adm ssible.

D1 di scloses a vehicle construction conprising a body
with a base 2.2, a roof 2.1 and two | ongitudina

walls 2.3, 2.4 joining the base and the roof. The base,
roof and | ongitudinal walls each conprise sandw ch
panel s which are joined to one another at their

| ongi tudi nal edges (Columm 3, Lines 15 to 30). The
sandwi ch | ayers conprise cover layers 4, 6 bonded to a
honeyconb core material 18. During the fabrication of

t he sandw ch panel s peripheral support frane parts 14
are bonded between the cover layers 4, 6 in such a way
that a portion of each support frame part protrudes
fromthe sandwi ch. During build of the vehicle body
wal | panels 2.4 and a base panel 2.2 are connected by
adhering the respective protrudi ng support frame parts
in slots formed in a connecting profile 28.

It is common ground between the applicant and the
Exam ning Division that the support frame parts 14 are
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integral with the sandw ch panels. However, the
Exam ni ng Di vi sion argues that the connecting

profile 28 is also integral with the sandw ch panel s.
The Board cannot agree with the Exam ning D vision on
this point.

According to Cdaim1 in suit "the longitudinal walls
are each integrally extended at their underside by an
essentially horizontal base strip, the base strips
being fixed to the |ongitudi nal edges of the sandw ch
panel which forns the renmai nder of the base" (enphasis
added). According to this wording there is a

di stinction between the connection of the base strip to
the remai nder of the longitudinal wall, on the one
hand, and to the sandw ch panel which forns the

remai nder of the base, on the other hand. By contrast,
according to D1 both connections between the respective
sandwi ch panels and the connecting profile are the sane
and are made by adhering the protrudi ng support frane
parts in the slots of the connecting profile (Colum 4,
Li nes 25 to 36).

According to D1 the support franme parts are bonded into
t he sandw ch panel s during their manufacture, thereby
becom ng an integral part thereof. However, the
connection of the sandwi ch panels to the connecting
profile takes place only during the construction of the
body itself. The use of the integral support frane part
to connect the sandw ch panel to the connecting profile
does not render the latter integrally connected to the
former.

Simlarly, the Board cannot agree with the reasoni ng of
the Exam ning Division that the disclosure in the
description of the application in suit of "integra
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fixing sections” connecting two panels (Page 4,

Lines 17 to 19) renders one of those panels an integra
extension of the other. The description gives no
further detail as regards the construction represented
by this termand in the opinion of the Board this part
of the description nerely discloses fixing sections
which are integral with one or nore of the panels. The
interpretation by the Exam ning Division of the term
"integrally extended" in Caim1, which fornms the basis
of the novelty objection, therefore finds no basis in
the description. It follows that, even if the wording
of the claimwere interpreted in the [ight of the
description, it would not result in subject-nmatter
which is anticipated by the disclosure of DI.

D2 relates to a vehicle structure in which a plurality
of sandw ch construction sections are connected end-to-
end to formtwo |ateral half shells which are then
joined to formthe body. Wthin each section the base
and the roof are integral with the side wall and there
are no base, roof and |ongitudinal walls panels which
are joined to one another at their |ongitudi nal edges.
In the vehicle body construction according to D3 the
wal | elenents 5 do not conprise a generally horizontal
section. D4 discloses a railway vehicle body which is
produced by joining two | ongitudinal noul ded hal f
shells. It follows that there are no roof, base and

| ongi tudi nal wall panels joined at their edges. D5
relates only to the installation of seats in a vehicle.

The Board therefore finds that the subject-nmatter of

Claim1 in suit is novel with respect to the prior art
cited in the search report. Since aim1l according to
the auxiliary request contains all features of Caiml
according to the main request, this finding applies to



- 6 - T 0595/01

both requests. However, Claim1l in suit is based on
original Cdaim4 and the Board notes that, although
this was an independent claim none of the docunents in
the search report was cited as being relevant to it.
Under these circunstances the question arises whet her
Claim4 was recognised by the Search Division as being
an i ndependent claim Until it has been established
that the search in respect of the subject-matter of
Caiml1l in suit is conplete, further consideration of
patentability of the claimis superfluous. The Board
therefore considers it appropriate to nake use of its
di scretion in accordance with Article 111(1) EPC to
remt the case to the first instance for further
prosecution. In the opinion of the Board, that further
prosecution should include consultation with the Search
Di vi sion concerning the extent of the search carried
out in respect of the subject-matter of CGaim1l in
suit.

Or der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.
2. The case is remtted to the first instance for further

prosecuti on.

The Regi strar: The Chai r man:

3103.D
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S. Fabi ani F. Gunbel

3103.D



