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Summary of Facts and Subm ssi ons

1364.D

This appeal is fromthe decision of the Opposition
Division to reject the opposition and to nmaintain

Eur opean patent No. 0 622 451 on the basis of 10 clains
as granted, the independent C aim 1 reading:

"1. An aqueous liquid bleaching conposition suitable
for use in diluted form said conposition having a pH
as is of from11.5 to 14 and conpri si ng:

- a bl each stabl e perfume, whereby said perfune
causes no nore than 10 % AvC 2 loss in 5 days at

50°C,

- from2%to 10% by wei ght of the total conposition
of an alkali netal hypochlorite,

- fromO.2%to 5% by weight of the total conposition
of a carbonate salt and fromO0.02%to 3% by wei ght
of a silicate salt,

and wherein the bleach stable perfune is selected from
the group consisting of 1,2,3,4,6,7,8-octahydro
2,3,8,8-tetranethyl -2 acetal naphthal ene, octane 1, 1-
di met hoxy acetal, 1, 3-dioxane 2,4,6-trinethyl 4-phenyl
acetal, 1, 3-dioxol ane 2-hexyl acetal,
phenyl acet al dehyde di net hyl acetal, al dehyde di net hyl
acetal, citral diethyl acetal, acetal dehyde, phenyl

et hyl propyl acetal, dihydro terpinyl acetate, iso
bornyl acetate, tetrahydro linalyl acetate, benzene
propanol trimethyl acetate, ortho tertiary butyl

cycl ohexanol acetate, ortho tertiary anyl cycl ohexanyl
acetate, Fenchyl acetate, styrallyl acetate, 4-tert-
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but yl cycl ohexanol , di hydro terpineol, tetrahydro
geraniol, tetrahydro nyrcenol, tetrahydro |inaleol,
Fenchyl al cohol, dinethyl octanol, 2,5-dinethyl heptan-
2-ol, phenyl nethyl ethyl carbinol, dinethyl benzyl

car binol, dinethyl phenyl ethyl carbinol, Menthone, |so
ment hone racem c, di nethyl octanon, Fenchone-1,1, 3-
trimethyl bicyclo-1, 2, 2-heptanone 2, benzophenone,
nonot er penes and cyclic nonoterpenes ethers, diphenyl
oxi de, iso anyl phenyl ethyl ether, paracrasyl nethyl
et her, phenyl ethyl nmethyl ether, beta naphthol nethyl
et her, methyl diphenyl ether, 3-cyclopentane 2,2, 3-
trinmethyl 1-acetonitrile, bicyclo [2.2.1] heptane-2
carbonitrile, 5-phenyl-3-nethyl-pentaneacid nitrile,
dodecanenitrile, tetrahydro geranyl nitrile, para
cynene and terpinolene, eucalyptol, 2,4,6-trinitro-3,5-
di rethyl -tert-butyl benzene, essential oils and resins
i ncl udi ng eucal yptus oil, cistus oil and patchouli oil,
and m xtures thereof."

| ndependent Clains 7 relates to a nmethod of bl eaching
fabrics by using the aqueous liquid bl eaching
conposition cited in Caiml.

| ndependent Cl aim9 reads:

"The use, in an aqueous |iquid bleaching conposition
suitable for use in diluted form said conposition
having a pHas is of from11.5 to 14 and conpri si ng
from2%to 10% by wei ght of the total conposition of an
al kali metal hypochlorite, and a bl each stabl e perfune,
wher eby said perfunme causes no nore than 10% Avd 2 | oss

in 5 days at 50°C, of a pH buffering nmeans, to reduce

t he chlorine odor during and after use."

1364.D
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The notice of opposition based on the ground of |ack of
inventive step (Article 100(a) and 56 EPC) cited inter
alia the foll ow ng docunents:

(8) US-A-4 623 476 and

(12) JP-A-62 205 200 (cited as Derwent Abstract).

During oral proceedings before the Qpposition D vision,
t he Appel lant (Opponent) further relied on docunent

(5) US-A-3 876 551

and on an English translation of docunment (12), filed
during that proceedings and hereinafter referred to as
docunent (12').

In its decision, the Opposition D vision found that the
subj ect-matter of the clains according to the main
request was inventive in view of the prior art for the

fol |l ow ng reasons:

The probl em underlying the invention consisted in the
reduction of the mal odour generated during or after the
use of the hypochlorite containing bleaching
conpositions. This problemwas sol ved by incorporating
a particular buffering systeminto the conposition. The
effect over a conposition conprising no buffer had been
denonstrated by way of experinental data filed during
opposition. In contrast, docunments (5) and (12') nerely
suggest ed maski ng the odour with stable perfunes and
the buffers present in the conpositions of docunment (8)
were disclosed for the different purpose of inproving
the stability of the hypochlorite solution.
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The Appellant, orally and in witing, maintained that
the clainmed subject-matter was not based on an
inventive step for the follow ng reasons:

- Docunents (5) and (12') already addressed the
probl em of mal odour from hypochlorite containing
bl eachi ng conpositions and proposed a solution to
it. This problem was further solved in docunent (8)
whi ch nentioned the inportance of buffers to
reduce undesirabl e chem cal reactions of
hypochl orite and organic materi al .

- Conpared with the prior art conpositions, the
cl ai med subject-matter was only a routine
optim sation of the buffer system of docunent (8)
in order to provide an alternative solution to

t hat proposed in docunments (5) or (12').

The Respondent (Patent Proprietor) filed a set of
8 clains in an auxiliary request, Caim1 of which
corresponds to Claim9 of the main request, and
submtted in essence the foll ow ng:

- It was apparent fromthe Respondent's experinental
data that the technical problem solved by the
cl ai med subject-matter was to reduce the odour of
chlorine, not to mask it.

- The cited prior art docunents were irrel evant for
the proposed solution since none of themrel ated
to this particular technical problem
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- D5 m ght be considered as the closest prior art.
It did not, however, disclose any use of a buffer
in the conpositions. Nor did the other cited
docunents provide any incentive to the skilled
person to add a buffer to a hypochlorite
conposition in the expectation to reduce the

chl ori ne odour during or after use.

- In particular, docunent (12') concerned nerely
maski ng of the snell and docunent (8) referred to
the different problemof chem cal and physi cal
stability of the hypochlorite-containing
conpositions disclosed therein. Mreover, the
effect of reduced chlorine odour in the patent in
suit was independent from any reactions between
hypochl orite and organic materi al .

\Y/ The Appel |l ant requested that the decision under appeal
be set aside and that the patent be revoked.

The Respondent requested that the appeal be dism ssed
or, inthe alternative, that the patent be maintained
on the basis of the auxiliary request filed with letter
of 3 Cct ober 2003.

Reasons for the Decision

1. The only issue to be decided in the present case is
whet her the subject-matter of the clains, having regard
to the state of the art according to Article 54(2) EPC,
is obvious to a person skilled in the art or whether it
is considered as involving an inventive step in
accordance with Article 56 EPC.

1364.D



1364.D

- 6 - T 0572/ 01

Mai n request

The patent in suit relates to an aqueous |iquid

bl eachi ng conposition which is based on hypochlorite as
t he bl eaching agent and which is suitable both for

| aundry and househol d applications (colum 1, lines 5
to 19). So do docunents (5), (8) and (12') (docunent
(5), colum 2, lines 29 to 32; docunment (8), colum 1,
lines 61 to 65; docunent (12'), page 2, lines 6 to 8).

It is further indicated in the patent in suit that a
maj or drawback of such conpositions is the mal odour of
chlorine they generate during or after use which is
difficult to mask even if perfumes are present

(colum 1, lines 19 to 37). It was, therefore, an

obj ective of the invention to provide a chlorine-based

bl eachi ng conposition wherein the chlorine odour is
reduced during and after use (colum 1, lines 38 to 40).

The sane purpose of elimnating the mal odour or
chlorine snell is explicitly nmentioned in docunents (5)
and (12') (docunent (5), colum 1, lines 58 to 67 and
docunent (12'), page 2, lines 8 to 16).

Bot h, docunents (5) and (12') disclose an agueous

[ iquid bleaching conposition suitable for use in
diluted form conprising alkali netal hypochlorite in
an anount of preferably about 5% or respectively 6.3%
(docunent (5), colum 5, lines 29 to 36, in particular
line 34, and Exanpl es; docunent (12'), Exanple 1), and
one or nore bl each stable perfunes. The pH of the
conposition is al kaline, in docunent (5) specifically
between 12 and 13.5. Both docunents prefer alkali netal
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hydr oxi de for the purpose of adjusting the pH
accordingly (docunent (12'), page 5, lines 22 to 26 and
Exanpl e 1; docunent (5), colum 3, lines 17 to 30 and
55 to 64).

Bl each stable perfunes of the group identified in
Claim1l1l of the patent in suit are nentioned to be
suitable and are used in the exanples, such as dinethyl
benzyl carbinol, dodecylnitrile, 2-t-butyl cycl ohexyl
acetate or dinethyloctanol (docunent (5), Exanples | to
I11) or 2-hexyl-1, 3-di oxol ane, 2,4,6-trinethyl-4-
phenyl - 1, 3- di oxane, di phenyl oxide, phenyl ethyl

di met hyl carbinol (docunment (12'), page 4, lines 1 to 5
and Examples 2, 4, 7, 8 and 10).

As a consequence, conpositions are state of the art as
exenplified in docunments (5) and (12') which differ
fromthose according to Claim1l of the patent in suit
only in that they do not in addition conprise a
carbonate salt in an anmbunt of 0.2 to 5 Wmt% and a
silicate salt in an amobunt of 0.02 to 3 W% for
buffering the pH (colum 5, line 45 to colum 6,

line 13 of the patent in suit). Therefore, the Board
considers the conpositions disclosed in these docunents
as highly relevant for assessing inventive step.

Taking into account the above discussion, the Board
accepts the Respondent's respective suggestion (see V
above) to take docunent (5) as starting point for the

eval uati on of inventive step.
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The perfumed hypochlorite solution of docunent (5) is
said to be capable of dimnishing or elimnating the
di sagreeabl e characteristic "hypochlorite" aroma
normal ly left by a hypochlorite bl eaching solution on
the laundry and on the hands of the user, provided the
perfune is stable in the hypochlorite sol ution

(colum 1, lines 14 to 19 and 58 to 67 in conjunction
with colum 2, lines 32 to 48 and colum 6, lines 33 to
40) .

Concerning the different terns "hypochlorite aroma” and
"“chlorine snell"” used in docunent (5) and in the patent
in suit for the mal odour, the Respondent agreed that

t hese terns designated one and the sane odour which was
usually emtted by a hypochlorite sol ution.

Therefore, docunent (5) already contains a suggestion
of howto elimnate the chlorine snell, namely by
adding to an al kali ne hypochlorite solution a perfune
which is stable therein. In particular, the exanples of
docunent (5) actually show that after use no
"hypochlorite” odour is left on |aundry when dried or
on the hands of soneone handling such |aundry.

Thus, docunent (5) purports to overcone the problem of
chlorine snell after use of the bl eaching conpositions.

The experinental data filed by the Respondent during
opposition on 4 February 2000 suggest that the bl each
stabl e perfune woul d not reduce the mal odour on fabrics
when dry if a buffer is present in the conposition
(Table I'l, conmpositions B and E). They even suggest

t hat the mal odour would be increased if only perfune
was added as conpared with an enbodi ment contai ni ng
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nei ther perfume nor buffer (Table Il, conpositions C
and F).

This contradiction may be due to the perfunme used in
t he experinental data which is not specified with
respect to its ingredients but only identified as
“"floral perfunme” with respect to its aroma

According to docunent (5) not all materials inparting a
particular aroma, e.g. floral aroma, are stable enough
in a hypochlorite solution (docunent (5), colum 6,
lines 33 to 40). In the absence of information on its
chem cal nature, it is inpossible to determ ne whet her
t he perfunme used for the experinental data is as stable
as required in docunent (5). Therefore, the conparative
data are not suitable to credibly provide an effect
over document (5) as far as the perfunme containing
conpositions are concer ned.

The Respondent argued that the invention consisted in
the finding that the addition of a buffer reduced the
chlorine snell, irrespective of its origin and of any
perfunme being present or not.

In fact, the Respondent's experinmental data show that a
"reduction" of the chlorine odour during and after use
of the bleaching conposition in diluted form (17 m of
the conposition in 1 litre of water) is achieved in the
absence of perfune if the conposition contains a
carbonate/silicate buffer (conposition E) as conpared
with a diluted conposition (conmposition F) containing
no such buffer.



6.4

8.2

1364.D

- 10 - T 0572/ 01

Consi dering these experinmental data, the technical
problemto be sol ved as agai nst docunent (5) can
consequently, be seen in providing a hypochlorite-based
bl eachi ng conposition wherein the chlorine odour is
reduced during and after use of the diluted conposition.

It remains to be decided whether, in view of the
avai l abl e prior art docunents, it was obvious for
sonmeone skilled in the art to solve this problemby the
means clainmed, i.e. by the addition of a buffer
conprising fromO0.2%to 5% by weight of the total
conposition of a carbonate salt and from0.02%to 3% by
wei ght of a silicate salt.

The Respondent argued that the effect of the perfune
used in docunent (5) was only to mask the unpl easant
chlorine snell. This was different to the reduction of
t he odour shown in the experinental data. However, in

t he Respondent's view, there was no hint in the art nor
was it known to a skilled person that such reduction of
the snmell could be achieved.

The patent in suit does not indicate a particular
mechani sm causi ng the reduced chl ori ne odour perception
by the consunmer. Nor does docunent (5) specify any such
mechani smfor the elimnation of the snell.

However, docunent (5) starts from a background art
according to which it was difficult to obtain a stable
perfunmed hypochlorite bleach solution and inportant
that the perfume was hypochlorite-resistant for that
purpose (colum 1, lines 10 to 19). The nerit of
docunent (5) is stated to consist in that the perfuned
aqueous hypochlorite solutions disclosed therein not
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only yield a long | asting perfune aroma, but are al so
capable of inparting this aroma to |laundry and the
hands of a user and at the sanme tinme of dimnishing or
elimnating the characteristic disagreeable
"hypochlorite"” aroma therefrom (colum 2, lines 32 to
45). This latter effect corresponds according to its
literal wording to a reduction of the nal odour, i.e.
the chlorine snell.

Docunent (5) does not nention any masking of the
chlorine snell. However, the Board accepts the argunent
that the perfume used in the conpositions of docunent
(5) may mask the chlorine snell since this effect is

di scl osed for conparabl e conpositions (see 5 above) in
docunent (12') to which the Respondent referred.

This citation explicitly discloses that the unpl easant
specific "chlorine snell"” of a hypochlorite solution is
overconme or masked by the incorporation of a perfune
which is stable in the hypochlorite containing
conposition (page 2, lines 8 to 20 in conjunction with
page 2, line 30 to page 3, line 10 and page 4, lines 9
to 10).

However, according to docunent (5), it is critical that
the pH of the perfuned hypochlorite solution is in the
range of 12 to 13.5 in order to provide a stable
hypochl orite containing systemwhich is not unduly
corrosive (colum 3, lines 17 to 30 and 55 to 64).

A simlar statenent can be found in docunent (12')
where it is said that the suitable perfunes not only
mask the chlorine snell but also do not deteriorate the
stability of the hypochlorite. It is explained that
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unsui tabl e perfunes are oxidised in the hypochlorite
solution, thereby | oosing their value as perfune and
reduci ng the effective chlorine amount of the bl eaching
conposition (page 4, lines 9 to 30). Docunent (12'), as
a matter of fact, proposes not only to use bl each-
stabl e perfunes (page 2, line 30 to page 3, line 10),
but also to further stabilise the hypochlorite by the
addition of a substance giving alkalinity to the

sol ution, such as sodi um hydroxi de, sodi um carbonate or
sodium nmetasilicate in an anobunt of 0.1 to 2% by wei ght
(page 5, lines 22 to 26, page 6, lines 2 to 6 and
Exanpl es).

The Board, does not, therefore agree with the
Respondent that, for those skilled in the art, there
was no |ink between stabilisation of the hypochlorite
and reduction of chlorine snell, the nore so as it is
apparent fromthe conpositions of docunents (5) and
(12') as well as of the patent in suit that there is no
ot her source for the chlorine snell than the

hypochl orite conpound itself. In the Board's opinion,
it is evident for soneone skilled in the art that the
odour is dimnished due to the stability of the
hypochlorite in the solution at high pH whereas the
effect of the perfume may be both, the masking of the
snel |l and, depending on its stability in the bl each
conposition, the avoidance of any degradation of the
hypochl orite by the perfune.

The Board, thus, agrees with the Appellant that it is
i npossible to attribute a different nmeaning to the
ternms "reducing" the odour in accordance with the
patent in suit and "elim nating”, "dimnishing" or
"overcom ng" the odour as in the prior art.
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The effect denonstrated in the experinmental data, on
whi ch the Respondent relies, only relates to the use of
the conposition in very diluted form (see above 6. 3).
The Respondent agreed that - upon dilution - the pH of
an aqueous conposition wuld change but indicated that
t here was no suggestion in docunent (5) (in particular
in colum 3, lines 17 ff) that the required pH range of
12 to 13.5 had to be maintained in that case.

This statenent is correct. However, in the Board's

opi nion, there was no reason in docunent (5) for such
an indication since docunent (5) does not consider
using the conpositions in a dilution with water of
0.17 : 1 as shown in the Respondent's experinental
data. Instead, the conposition of docunent (5) is used
indiluted formonly in Exanple XV, where the wei ght
ratio of conposition to dilution water is 1 : 1. It is
wi thin the common general know edge of a chem st that
t he extent of change in pHis largely dependent on the
degree of dilution and that the conparably slight
dilution in Exanple XV of docunent (5) would not
significantly | ower the pH

Nevert hel ess, in docunment (5), the pHis held to be
critical for reasons of stability of the hypochlorite
in the conposition. Therefore, a skilled person would
have consi dered suitable neasures for maintaining the
required pH, if the conposition was to be diluted to an
extent which would significantly | ower the pH
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The probl em of stabilising hypochlorite in aqueous

bl eachi ng conpositions is al so addressed i n docunent

(8). There it is nmentioned that sodium carbonate and
sodiumsilicate are, anongst others, suitable as
buffering agents in al kaline hypochlorite containing

[ aundry bl each conpositions. The substances are to be
used al one or in conmbination and preferably in an

anmount of 1 to 5% by weight. According to this docunent,
it is inportant to use such buffers for maintaining the
pH within a range of from 10.5 to 13.5, thereby
preserving the chem cal and physical stability of the

bl eachi ng conposition. Such mai ntenance of the pH of

the conposition is said to mnimse undesirable

chem cal deconposition of the hypochlorite based

bl eachi ng agent, which in particular occurs when such

bl eachi ng agents are adm xed with organi ¢ conponents in
unbuf fered aqueous solutions (colum 7, lines 10 to 48).
The Board agrees with the Appellant that these organic
conponents may include perfunmes, textile fibres and

even human skin.

The specific conbination of a silicate salt and a
carbonate salt, as well as the respective anounts

t hereof, are not disclosed in the prior art. However,
as eventually agreed by the Respondent, nothing on file
indicates that a particular effect could be attributed
to such conbination as conpared with other alkalising
agents or buffering systens.

The Board concludes that, at the priority date of the
patent in suit, it was known to those skilled in the
art of laundry bleaching that buffering a hypochlorite
solution at a strongly al kaline pH, for exanple by
addi ng sodi um carbonate and silicate in an anmount of 1
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to 5% by weight, stabilises the hypochlorite against
unwant ed reactions with organic material and, hence,
results in | ess deconposition products of the

hypochl orite, including those devel oping chlorine snell.

8.7 The Board, therefore, finds that, the skilled person
woul d have used in the conpositions of docunent (5) one
or nore of the buffering agents proposed in docunent (8)
in the amounts suggested therein, in the expectation to
preserve the stability of the hypochlorite upon
di [ uti on and upon contact with organic material,
t her eby reducing the chlorine odour during and after
use of the diluted hypochlorite based bl eaching
conposition. The skilled person would, thus, arrive in
an obvious manner at the clained bl eaching conpositions.

9. For these reasons the Board finds that the subject-
matter of Claiml of the main request does not conply
with the requirenents of Articles 52(1) and 56 EPC.

10. The sane reasoning applies the nore so to the clains of
the auxiliary request. This follows fromthe fact that
Claim1 thereof refers to the use of an unspecified pH
buffering nmeans in an al kal i ne aqueous bl eachi ng
conposition conprising an al kali netal hypochlorite and
a bl each stable perfune, to reduce the chlorine odour

during or after use.
Therefore, the auxiliary request nust also fail since

it too does not neet the requirenents of Articles 52(1)
and 56 EPC.

1364.D



Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The patent is revoked.

The Regi strar: The Chai r man:
G Rauh P. Krasa
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