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Summary of Facts and Subm ssi ons

0951.D

The European patent EP-B-622 019, against which two
oppositions had been filed, was revoked by the decision
of the opposition division because of |ack of novelty
of the subject-matter clainmed in the patent. The
deci si on was di spatched on 18 April 2001.

On 15 May 2001 the patent proprietor (hereinafter
appel l ant) | odged an appeal agai nst the decision of the
opposi tion division and simnmultaneously paid the appeal
fee. A statenent setting out the grounds of appeal was
recei ved on 28 August 2001.

Oral proceedings were held on 2 April 2004.

OQpponent 11 (hereinafter respondent I1), although duly
sunmoned, was not present at the oral proceedings.
Pursuant to Rule 71(2) EPC, the proceedi ngs continued
wi t hout him

During the oral proceedings the appellant filed six
i ndependent cl ai n8 upon which a main request and five
subsidiary requests were based.

The appel | ant requested that the decision under appeal
be set aside and that the patent be maintained on the
basis of one of the six independent clains filed during
t he oral proceedings on 2 April 2004.

Claim1l of the main request reads as foll ows:

"A construction for automatically mlking aninmals, such
as cows, conprising a mlkbox (6) and an area where the
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animals are allowed to nove freely, the construction
further being provided with one or nore doors, gates or
simlar devices (A B) formng a one-way passageway,
characterized in that the mlkbox (6) is provided with
a mlking robot, the area is divided in at |east two
sub-areas (2, 4, 5; 9, 10) and the doors, gates or
simlar devices (A B) are arranged between said at

| east two sub-areas to allow the animals to wal k around
t hrough said at |east two sub-areas to, through and
fromthe m | kbox (6) defining a one-way wal k-t hrough
system and at | east one (B) of the passageways

i nterconnecting the sub-areas is provided in a fence
and conprises said doors, gates or simlar devices (A,
B) and a feeding device for feeding aninmals."”

Claim1l of the first subsidiary request reads as
fol | ows:

"A construction for automatically m | king animals, such
as cows, conprising a mlkbox (6) and an area where the
animals are allowed to nove freely, the construction
further being provided with one or nore doors, gates or
simlar devices (A B) formng a one-way passageway,
characterized in that the mlkbox (6) is provided with
a mlking robot, the area is divided in at |east two
sub-areas (2, 4, 5; 9, 10) interconnected through
passageways conprising the said doors, gates or simlar
devi ces which open in one direction and the doors,
gates or simlar devices (A B) are arranged between
said at |east two sub-areas to allowthe animals to
wal k around through said at |east two sub-areas to,

t hrough and fromthe m | kbox (6) defining a one-way

wal k-t hrough system and at | east one (B) passageway
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being provided in a fence and with a feeding device for
feeding animals."

Claim 1 of the second subsidiary request reads as
fol |l ows:

"A construction for automatically m | king animls, such
as cows, conprising a mlkbox (6) and a pasture area
where the aninmals are allowed to nove freely, the
construction further being provided with one or nore
doors, gates or simlar devices (A B) formng a one-
way passageway, characterized in that the m | kbox (6)
is provided with a mlking robot, the pasture area is
divided in at |east tw sub-areas (2, 4, 5; 9, 10)

i nt erconnect ed t hrough passageways conprising the said
doors, gates or simlar devices which open in one
direction and the doors, gates or simlar devices (A

B) are arranged between said at | east two sub-areas to
allow the animals to wal k around through said at | east
two sub-areas to, through and fromthe m | kbox (6)
defining a one-way wal k-through system and at | east one
(B) passageway being provided in a fence and wth a

f eedi ng device for feeding aninmals."

Clains 1 of the third, fourth and fifth subsidiary
requests correspond to the wordings of clains 1 of
respectively the main, first subsidiary and second
subsidiary requests, with the foll ow ng added feature
at the end of the claim

"and a counting device to count the nunber of aninals
t hat has gone through the passageway. "
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OQpponent | (hereinafter respondent 1) and respondent II
requested that the appeal be di sm ssed.

The appel l ant essentially argued that none of the six

i ndependent clai ns upon which his requests were based
contravened the requirenents of Articles 100(c) and 123
EPC.

Respondent | argued that each of the independent clains
upon which the appellant's requests were based
contravened the requirements of Article 123(2) EPC.

Reasons for the Deci sion

0951.D

The appeal is adm ssible.

The rel ationship of the clainmed subject-matter to the
patent as granted

Claim1l of the patent as granted contains inter alia
features D°, E™® FP® and G°which read as follows:

(D "the construction ... being provided with one or
nore doors, gates or simlar devices (A B)
form ng a one-way passageway",

(E™) "the area is divided in at |east two sub-areas (2,
4, 5; 9, 10)",

(F™ "the doors, gates or sinmlar devices (A B) are
arranged between said at | east two sub-areas to
allow the animals to wal k around through said at
| east two sub-areas to and fromthe m | kbox (6)"
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(G° "at |east one (B) of said doors, gates or sinmilar
devices (A, B) being provided with a feeding
device for feeding animals".

The i ndependent clains 1 of the main request and of the
third subsidiary request differ fromclaim1l of the
patent as granted (at least) in that feature F*® and G©°
have been replaced by the following features F, G and E

(F) the doors, gates or simlar devices (A B) are
arranged between said at | east two sub-areas to
allow the animals to wal k around through said at
| east two sub-areas to, through and fromthe
m | kbox (6) defining a one-way wal k-t hrough

system

(G at least one (B) of the passageways is provided in
a fence and conprises said doors, gates or simlar
devices (A B) and a feeding device for feeding

ani mal s,
(E) the passageways interconnect the sub-areas.

Each of the independent clains 1 of the first, second,
fourth and fifth subsidiary requests differs from
claim1l of the patent as granted (at least) in that
feature F® has been replaced by the above nentioned
feature F and in that features E® and G° have been
repl aced by the following features E and G :

(E') said at least two sub-areas are interconnected
t hr ough passageways conprising the said doors,
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gates or sim|lar devices which open in one

di recti on,

(G) at least one (B) passageway being provided in a
fence and with a feeding device for feeding

ani mal s.

Features E*® and E (which are present in the independent
claims 1 of the main request and the third subsidiary
request) as well as feature E (which is present in the
i ndependent clains 1 of the first, second, forth and
fifth subsidiary requests) refer to the expressions "at
| east two sub-areas” and "passageways"

Feature G (which is present in the independent clains 1
of the main request and the third subsidiary request)
and G (which is present in the independent clains 1 of
the first, second, forth and fifth subsidiary requests)
refer to the expression "at |east one passageway".

Feature D™ (which is present in claim1 of the patent
as granted and in the independent clains 1 of al

appel lant's requests) refers to the expression "doors,
gates or simlar devices form ng a one-way passageway".

In order to identify the nmeaning of the expressions
"doors ... formng a one-way passageway", "passageways"
"at | east two sub-areas" and "at | east one of the

passageway" or "at |east one passageway", it has to be
noted that:
(i) the expression "doors ... formng a one-way

passageway" can be found in the introductory
portion of the description of the patent as
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granted, in a first passage which recites the
preanble of claiml1l (colum 1, lines 3 to 8) and
in a further passage which refers to the prior art
known from docunent GB-A-1 158 016, which concerns
"a cowmlking installation having at an entrance
thereto a turnstile which is rotatable in only one
direction” (see claim1 of docunment GB-A-

1 158 016);

(ii1) the passageway referred to in each of the
i ndependent clains 1 upon which the appellant's
requests are based defines a structure connecting
two sub-areas which constitute, in conjunction
with the mlking box and/or further sub-areas, the
one-way pass(wal k) -t hrough system defined by
feature F;

(iii)due to the expression "at |east two sub-areas”,
each of the independent clainms 1 upon which the
appel lant's requests are based can be interpreted
as defining a construction conprising an area
whi ch can be divided in two or nore sub-areas;

(tv) due to the expression "at |east one passageway"
(or "at |least one of the passageways"), each of
t he i ndependent clains 1 upon which the
appel lant's requests are based can be interpreted
as defining a construction provided with either
only one passageway conprising a feeding device or
wi th nore passageways each conprising a feeding
devi ce.

Furthernore, it has to be considered that two different
enbodi nents or ways of carrying out the clained

0951.D
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invention are disclosed in the portion of the
description of the patent which refers to the draw ngs.
The first enbodi ment (Figure 1) concerns a construction
conprising a pasture area divided in ten pasture fields
(i.e. sub-areas) 2, a cowshed 3 with a mlking box 6,
the pasture fields 2 being interconnected through one-
way passageways A and B, wherein the ten pasture

fields 2, the passageways and the cowshed 3 with the

m | ki ng box 6 constitute a one-way pass(wal k) -through
system The second enbodi nent (Figure 2) concerns a
construction conprising a pasture area conprising

twel ve pasture fields constituting a rotational grazing
system In this construction the one-way pass(wal k) -

t hrough systemis constituted each tinme by two pasture
fields 9 and 10 (i.e. two sub-areas) which are
connected by a one-way passageway Bl and by the cowshed
with the mlking box. Thus, according to the
description and the drawi ngs of patent the one-way pass
(wal k) -t hrough system conprises either ten sub-areas
(Figure 1) or only two sub-areas (Figure 2).

Having regard to the above comments, it has to be
assuned that:

(a) the expression "at |east two sub-areas"” refers to
t he sub-areas which constitute the one-way pass
(wal k) -t hrough system

(b) the term "one-way passageway" in the expression
"doors ... formng a one-way passageway" defi nes
t he wal king direction of the animals through the
doors, while the term "passageway" defines a

structure connecting two sub-areas;
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(c) the expressions "at |east one (B) of passageways"
and "at | east one (B) passageway" (in feature G or
in feature G) refer either to the only passageway
connecting the two sub-areas 9 and 10 of the
construction represented in Figure 2 or to one or
nore of the passageways interconnecting the sub-
areas 2 of the construction represented in
Fi gure 1.

The rel ationship of the amendnents to the application
as filed (Article 123(2) EPC)

Wth respect to the adm ssibility of the anendnents,
respondent | asserted that the application as filed
(hereinafter AAF) discloses either a construction
provided with only one passageway which interconnects
two sub-areas and conprises a feeding device or a
construction provided with nore passageways
interconnecting a plurality of sub-areas wherein only
one of these passageways conprises a feeding device. In
t hese respects, respondent | argued that the amendnents
| eading to the clainms 1 upon which the appellant's
requests are based have no basis in the AAF in so far
as these clains also define a construction provided

wi th nore passageways, each conprising a feeding device.

Wth respect to the adm ssibility of the anendnents,
the appellant referred to clains 16, 14 and 5 of the
AAF and argued that these clains provide a basis for
t he amendnent s.

Each of the clainms 1 upon which the appellant's
requests are based refers to "doors, gates or simlar
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devices form ng a one-way passageway” and to
"passageways", wherein

not only the passageways are defined as

(a) conprising the said doors, gates or simlar
devi ces,

and

(b) interconnecting the sub-areas,

but it is also stated that at | east one of the

passageways

(c) is provided in a fence

and

(d) conprises (or is provided with) a feeding device
for feeding ani mals.

It is clear that claim1l of the patent as granted and,

t hus, each of the independent clains 1 upon which the
appel lant's requests are based has been derived from

t he i ndependent claim1 of the AAF, since this claimis
t he only i ndependent claimof the AAF which refers to

"one or nore doors, gates or simlar devices".

The board cannot accept the appellant's argunent
according to which the independent clains 1 upon which
t he appellant's requests are based can al so be derived
fromthe i ndependent claim3 of the AAF. Indeed claim3
of the AAF does not refer to "doors, gates or simlar
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devi ces"” on the one hand and specifies on the other
hand the feature that "the construction conprises a
pasture with a rotational grazing system wherein the
animals are prevented fromentering a particul ar
pasture". This feature, which is not specified in the
clainms 1 upon which the appellant's requests are based,
can be attributed to the enbodi nent according to
Figure 2 but not to the enbodi ment according to

Figure 1. Caim3 of the AAF, therefore, cannot be a
proper basis for one of the new clains 1.

The word "passageway” can be found in clainms 2 to 5, 7
to 9, 14 and 16 to 19 of the AAF, while claim 1l of the
AAF refers to "one or nore doors, gates or simlar
devices (A, B) for determning the wal king path and the
wal ki ng direction of the animals through the
construction and through the m | kbox (6)".

It has to be noted that the term "passageway" is used
in the description of the AAF to indicate a structure
connecting two sub-areas (see for instance page 5,
lines 11 to 23).

In clainms 16 and 14 of the AAF, the word "passageway"
is preceded by the article "the". According to claim 16
of the AAF, which contains a reference to "claim 14 or
15", "the passageway (11) conprises a feeding device
(21) for feeding the animals" (enphasis added).
According to claim 14 "the passageway (11) is provided

in a fence..." (enphasis added).

However, neither claim16 nor claim 14 refers to the
"passageway (11)" as conprising "doors, gates or
simlar devices (A B)". Therefore, these clains cannot
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be considered as providing a basis for a passageway as
referred to in section 3.3 above.

According to the independent claim5 as well as to
dependent claim4 of the AAF, "the construction
conprises at |east one fence provided with a passageway
(B) and a feeding device". This claimcan be considered
as establishing a relationship of the "feeding device"
either to the "construction” or to the "at |east one
fence"” but does not disclose the passageway as
conprising the feeding device. Mdrreover, this claimis
i nconsistent with claim 16, which establishes a

rel ati onship of the feeding device to the passageway.
Thus, claim5 of the AAF, either alone or in
conjunction with clainms 14 and 16, cannot provide a
basis for a passageway as referred to in section 3.3
above. The sane applies for claimA4.

Therefore, the argunents submtted by the appellant in
t hese respects (see section 3.2 above) cannot be
accept ed.

Clains 17 to 19, which contain a reference to clains 14
and 16, as well as to claim4, which can be consi dered
as referring to claiml1, do not permt that a

rel ati onshi p between the "passageway" and the "doors,
gates or simlar devices" or between "passageway" and
"feeding device" be clearly established.
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Clains 2, 3 and 8 relate to a construction conprising a
pasture with a rotational grazing systemor with farm
bui | di ngs arranged about centrally as shown in Figure 2.
Mor eover, no rel ationshi p between "passageways" and
"doors, gates or simlar devices" can be derived from

t hese cl ai ns.

Caim9 is the only claimof the AAF which refers to a
"passageway"” and to "doors". According to this claim
the construction conprises "at |east one fence (12)
provided with a passageway (11) equi pped with two doors
(22, 23) to be opened in one direction"” (enphasis
added), i.e. with a specific door (folding doors).
However, this claimcannot provide a general disclosure
of "at | east one passageway conprising the said doors,
gates or simlar devices".

Havi ng regard to the above comments, the only clai m of
t he AAF establishing a relationship between "feeding
devi ce" and "passageway" which is anal ogous to the

rel ati onship defined by features E,L, G E and G (see
al so the above section 3.3) is claim16, according to
whi ch "the passageway (11) conprises a feeding device
(21) ...". However, due to the article "the" which
precedes the word "passageway"”, this claimhas to be
interpreted having regard to the clains to which it can
be considered as being linked by its reference and to
t he description and the draw ngs of the AAF.

Having regard to the fact that claim1 of the AAF does
not refer to the term "passageway” and that the further
clainms of the AAF do not refer to the expression
"doors, gates or simlar device", the clains of the AAF
do not clearly and unequivocally disclose a
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rel ati onship between the "doors, gates and simlar
devi ces" and "passageways". The sane applies for the
introductory portion of the description of the AAF
(page 1, line 1 to page 3, line 4).

The portion of the description of the AAF which refers
to the drawings (page 3, line 5 to page 8, line 31)

di scl oses two specific enbodi nents concerning a
construction for automatically mlking animals, nanely
a "pasture area divided into a plurality of pastures
fields" (Figure 1) and a "rotational grazing systent
(Figure 2), an enbodi nent of a "passageway" (Figures 3
to 5) and an enbodi nent of "folding doors" (Figure 6).

In the enbodi nent according to Figure 1 there are ten
sub-areas 2 interconnected through one-way passageways,
whi ch constitute with the mlking box 6 a one-way
pass(wal k) -t hrough system The two sub-areas situated
nost renotely fromthe mlking box 6 are connected by a
passageway B which is of a nature different fromthat
of the passageways which conprise a set of "folding
doors A" interconnecting the other sub-areas, "since

t he passageway B conprises a feeding device in addition
to such a set of folding doors" (see page 4, lines 18
to 22).

In the enbodi nent according to Figure 2 there are

twel ve pasture fields constituting a rotational grazing
system However, the one-way pass(wal k) -through system
is constituted each tinme by the cowshed and two sub-
areas (for instance the pasture fields 9 and 10) which
are connected by a one-way passageway Bl. It can be
understood that the passageway Bl is of the same nature
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as the passageway B of the enbodi ment according to
Fi gure 1.

Thus, the one-way pass(wal k) -through system di scl osed
in the description and the drawi ngs of the AAF is
provided either with only one passageway connecting two
sub-areas and conprising a feeding device (Figure 2) or
w th nore passageways interconnecting the (nore than
two) sub-areas but with only one of these passageways
conprising a feeding device (Figure 1).

The amendnents, in particular features Gand G, in so
far as they refer to at | east one passageway conpri sing
(or provided with) a feeding device represent a
generalisation of a specific feature disclosed in the
application as filed according to which in the one-way
pass(wal k) -t hrough systemthere is only one passageway
conprising a feeding device. Having regard to the above
comments the AAF does not provide a basis for this
general i sation. Therefore, each of the independent
clainms 1 upon which the appellant’'s requests are based
contravenes the requirenments of Article 123(2) EPC.

Therefore, none of the independent clainms 1 upon which
t he appell ant requests are based constitutes a basis
upon which the patent can be naintai ned.



Or der

For these reasons it

The appeal is dism ssed.

The Registrar:

G Magouliotis

0951.D

I s decided that:

The Chai r nan:

C. Andries

T 0559/ 01



