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Summary of Facts and Subm ssi ons
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By its interlocutory decision dated 28 March 2001 the
OQpposition Division maintai ned the European patent

0 611 533 in amended form

On 30 April 2001 the appellant (opponent) filed a
notice of appeal, the appeal fee was paid

si mul t aneously. The statenent setting out the grounds
of appeal was received on 27 July 2001.

The patent was opposed on the grounds based on
Article 100(a) (54 and 56) EPC. During the appeal
proceedi ngs the appellant only referred to grounds
based on Article 100(a) EPC with respect to inventive

step (Article 56 EPC).

The foll owi ng docunents played a role in the appeal
pr oceedi ngs:

D4: DE-C 145 597

D5: DE-C- 155 244

D6: US-A-4 158 413

D7: DE-A-35 23 891

D8: DE-U-79 30 644

D10: US-A-4 558 483

D24: US-S-240 981
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Oral proceedi ngs took place on 8 January 2003.

During the oral proceedings the respondent (patentee)
argued that the appeal should be deened inadm ssible.

The appel | ant countered said argunents. He further
brought forward that the aimof the invention was to
provi de a new sel f-standi ng toothbrush conprising an
angl ed head section as currently used.

He argued that a skilled person would start fromthe
known sel f-standi ng toothbrush according to D4, which
he considered to be the closest prior art docunent.

The appel l ant further argued that the toothbrush
according to claim1 of the patent in suit differed
fromthat of D4 in that:

(a) it conprises a suction cup the face of which is in
a plane substantially orthogonal to the
| ongi tudi nal axis of said handl e,

(b) the head and the upper region of said neck lie in
substantially the same plane, and are angl ed
relative to said |longitudinal axis of said handle
at an angle of about 9E to 15E, and

(c) said upper region and said head lie within the
right cylinder defined by the rimof said suction
cup.

The appel |l ant considered that the problemto be sol ved
with respect to D4 was to inprove stability of the

sel f-standi ng toot hbrush and to inprove the cleaning
effect of the toothbrush.
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The appellant further argued that it was obvious for a
skilled person to provide a toothbrush according to D4
with a suction cup as known from D10, that it was
obvious for a skilled person in order to increase
stability to have said upper region and said head |ying
within the right cylinder defined by the rimof said
suction cup, and that it was al so obvious to provide an
angl ed neck as known from D24 in order to obtain the
correspondi ng effects. Mreover, he argued that there
was no interrelation between the features (a) and (b),
and that feature (c) had no technical effect.

The respondent countered said argunents and held that a
skilled person would not consider D4 to be an
appropriate starting point for the invention, since
sai d docunent was ninety years old and did not conprise
an angl ed head.

The parties agreed that the toothbrush handl e of D4 was
made of bone.

The appel | ant (opponent) requested that the decision
under appeal be set aside and that the patent be
revoked.

The respondent (patentee) requested that the appeal be
deened i nadm ssi ble or be dism ssed.

| ndependent claim 1 as nmai ntained reads as foll ows:

"1l. A self-standing toothbrush (10) conprising:

a head (16)

a plurality of bristles (18) disposed on said head
(16);

a neck (14) having an upper region (32) and a | ower
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region (30);

a handle (12) having a top portion (20) connected via
said neck (14) to said head (16) and a bottom portion
(22) formng a base; and

means (24) affixed to said base for enhancing the
stability of said toothbrush while disposed in a
substantially upright position relative to a support
surf ace;

characterised in that

said neans is a suction cup the face of which is in a
pl ane substantially orthogonal to the |ongitudinal axis
(1-1) of said handle (12),

said head (16) and the upper region (32) of said neck
(14) lie in substantially the sane plane, and are
angled relative to said longitudinal axis (1-1) of said
handl e (12) at an angle (34) of about 9E-15E, and

sai d upper region (32) and said head (16) lie within
the right cylinder defined by the rim(35) of said
suction cup".

Reasons for the Decision

1

1.2
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Adm ssibility

On 30 April 2001 a notice of appeal was filed on a
"Uni |l ever"” headed notepaper of Unilever N. V. and it was
stated "Unil ever hereby files notification of appeal

.", the appeal fee was paid sinultaneously. A
statenment setting out the grounds of appeal was
received on 27 July 2001

The adm ssibility of the appeal was disputed by the
respondent. In his witten subm ssion he forwarded
that, since only one opposition fee was paid, only the
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first naned opponent, i.e. Unilever plc could be

consi dered as having filed an opposition. The
opposition filed by the second nanmed opponent (i.e. the
addi ti onal opponent: Unilever N V.) was therefore

inadm ssible ab initio and thus, Unilever N V. was not
a party to the proceedi ngs.

Because the appeal was filed however by Unilever N V.
which in the respondent's view was not a party to the
proceedi ngs, no valid notice of appeal had been fil ed.

Mor eover, the respondent argued during the oral
proceedi ngs that the statenment setting out the grounds
of appeal did not fulfil the requirenents of

Article 108, third sentence, EPC.

However, in the neantine the Enl arged Board of Appeal
clarified the problem of conmon opponents/appell ants by
its decision G 3/99 (QJ EPO 2002, 347), the Order of

whi ch reads as foll ows:

1. An opposition filed in common by two or nore
persons, which otherw se neets the requirenents of
Article 99 EPC and Rules 1 and 55 EPC, is
adm ssi bl e on paynent of only one opposition fee.

2. | f the opposing party consists of a plurality of
persons, an appeal nust be filed by the conmon
representative under Rule 100 EPC. \Were the
appeal is filed by a non-entitled person, the
Board of Appeal shall consider it not to be duly
si gned and consequently invite the common
representative to sign it within a given tine
[imt. The non-entitled person who filed the
appeal shall be infornmed of this invitation. If
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t he previous common representative is no | onger
participating in the proceedi ngs, a new conmnon
representative shall be determ ned pursuant to
Rul e 100 EPC.

3. In order to safeguard the rights of the patent
proprietor and in the interest of procedural
efficiency, it has to be clear throughout the
procedure who bel ongs to the group of conmon
opponent or conmon appellants. If either a conmon
opponent or appellant (including the common
representative) intends to withdraw fromthe
proceedi ngs, the EPO shall be notified accordingly
by the conmon representative or by a new common
representative determ ned under Rule 100(1) EPC in
order for the withdrawal to take effect.

Since an opposition filed in comobn by two persons is
adm ssi bl e on paynent of only one opposition fee,
Unilever N.V. and Unilever plc were according to the
deci sion G 3/99 conmon opponents form ng one party for
t he opposition proceedi ngs.

A further point is that it has to be clear in who's
name the appeal was fil ed.

In response to a conmmuni cati on of the Board under

Rul e 65 (2) EPC the common professional representative
for both Unilever N V. and Unilever plc confirnmed that
t he appeal was filed in the nane of both Unilever N. V.
and Unilever plc in accordance with the opposition
filed in comon.

Thus, an appeal has been filed by the comon
prof essional representative of the group of common
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opponents. Consequently, the appeal conplies with the
requirenents as to admssibility set out in

Articles 106, 107, 108, first and second sentences, and
Rul e 64 EPC.

However, there still remains the question of whether
the statement setting out the grounds of appeal can be
regarded in ternms of content as having net the
requirement laid down in Article 108, third sentence,
EPC or whether the appeal should be considered in
accordance with Rule 65(1) EPC as inadm ssi bl e because
this was not so.

Al though, in his statenent setting out the grounds of
appeal , the appellant neither explicitly indicated
which is the closest prior art docunent nor explicitly
i ndi cated where the features of claim1l can be found in
the prior art, it neverthel ess seens that on proper
readi ng of the statenent, the appellant started from
D7, considered suction elenents to be generally known
(e.g. D6) and found it obvious to conmbine a suction

el enent with a toothbrush as known from D7.

The requirements laid down in Article 108, third
sentence, EPC therefore can be considered to be net.

Hence, the opposition and the appeal are adm ssible.

Novel ty

None of the docunents cited by the appellant shows in
conbination all of the features of claim1 of the
patent in suit. This point was not disputed by the
appel | ant.

Thus, the subject-matter of claim1l is novel.
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Cl osest prior art - Inventive step:

The respondent argued that by relying during the oral
proceedi ngs mainly on D4 the appellant forwarded a new
line of argunments which was not presented in the
statenent setting out the grounds of appeal, so that he
was surprised of said new |ine of argunents in the
appeal proceedings.

The Board consi dered however that although D4 was only
menti oned and not discussed in the statement setting
out the grounds of appeal, D4 was neverthel ess
considered by the Qpposition Division to be one of the
nost relevant prior art docunments and was furthernore
the basis of the appeal ed decision. Therefore, the
respondent shoul d have been prepared to di scuss D4, and
woul d not have been surprised that it would be

di scussed in the oral proceedings.

In any event, the Board cannot share the opinion of the
appel l ant (see section IV, above) with respect to D4
(the sane reasoning would partly apply to D8, also
cited by the appellant during the appeal proceedings).

The Board considers that at the priority date of the
patent in suit, toothbrushes with angl ed heads were of
common use and their advantages well known. In fact,

due to the progress of technology in the field of

t oot hbrushes, the art in general had already noved from
strai ght toothbrushes towards toothbrushes with an
angl ed head to obtain the known advant ages.

Therefore, a skilled person know ng the advantages of a
t oot hbrush with an angl ed head woul d either not have
chosen a strai ght headed toothbrush (D4 or D38) as a
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starting point for an invention which is intended to
rel ate to angl ed head toot hbrushes or, if neverthel ess
he did so, would have deliberately renounced the
advant ages provi ded by the angl ed head.

| ndeed, a skilled person cannot be expected to renounce
a feature of an object first (in the present case by
choosing to start froma strai ght headed toothbrush (D4
or D8) thereby renouncing a toothbrush with an angl ed
head and the correspondi ng advantages) in order to have
the possibility to nodify said object (the toothbrush)
nore easily in a first way (by adding a suction cup to
i nprove stability) and to nodify it afterwards in a
second way in order to reintroduce the feature he
renounced previously (so as to exhibit an angl ed head
to inprove the cleaning effect of toothbrush). Such a
manner of proceedi ng woul d not be contenplated by a
skilled person w thout inappropriate hindsight and is
therefore to be disregarded in the assessnent of

i nventive step.

Moreover, D5 which is a continuation of D4 discloses
that the material used to manufacture the handl e of the
t oot hbrush of D4 is bone (lines 1 to 9).

The Board considers that, at the priority date of the
patent in suit, a skilled person would not have

consi dered a toot hbrush dated 1903 having a straight
handl e nade of bone to be an appropriate starting point
in order to realize a new sel f-standi ng toothbrush
because bone cannot be considered to be a material that
a custonmer woul d reasonably have accepted for the
handl e of his toothbrush at the priority date of the
patent in suit.
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3.6 Since the appel lant has not forwarded any other |ine of
argunents (not based on D4 or D8) during the oral
proceedi ngs and since the Board has cone to the
conclusion that a skilled person woul d not consider D4
(or D8) as an appropriate starting point for the
pur pose of providing a new sel f-standi ng toot hbrush of
the type referred to in the patent in suit, the
appellant failed to denonstrate that the subject-nmatter
of claim1l of the patent in suit is obvious for a
person skilled in the art.

3.7 Even if the appellant had chosen to base its argunents
on D7 (see statenent setting out the grounds of
appeal ), the Board woul d not have reached any ot her
concl usion. The Board considers that it would not have
been obvious for a skilled person to add a suction cup
to the toot hbrush of D7, since D7 conprises a
t oot hpaste punp to be operated by a button provided in
its base surface. Indeed, the adjunction of a suction
cup woul d either have rendered the punp inoperable or
if nmodifying the base structure, would have induced the
ri sk of operating the punp each tinme the toothbrush is
pl aced on its base respectively its suction cup.
Therefore, a skilled person would not contenplate to
conbi ne the toothbrush according to D7 with a suction
cup as known from D6.

3.8 Consequently, the subject-matter of claim1l of the
patent in suit involves an inventive step.

Or der

For these reasons it is decided that:

0306.D
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1. The opposition and the appeal are adm ssible.

2. The appeal is dism ssed.

The Regi strar: The Chai r man:
G Magouliotis C. Andries
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