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Summary of Facts and Subm ssi ons

This is an appeal against the revocation of European
patent 505 335 for insufficiency of disclosure

(Article 83 EPC and Article 100(b) EPC). The latter was
i ntroduced as a fresh ground for opposition by the
opposition division in oral proceedings, the patent
havi ng been originally opposed on grounds of added
subject matter (Article 123(2) EPC and Article 100(c)
EPC), lack of novelty and | ack of inventive step
(Articles 54, 56 and 100(a) EPC)

. The followi ng prior art docunments were cited in the
noti ce of opposition:

D1: DE-U-7 617 838

D2: DD C- 148 547

D3: DE-A-3 048 008.

L1l Wth a letter dated 26 Septenber 2003 the appel |l ant
proprietor filed further amended clains in advance of
oral proceedi ngs which took place on 9 Cctober 2003.
Claim1l of the main request is now worded as foll ows:

"Awring assenbly protected agai nst penetration of

noi sture conpri si ng:

1.1 an elongated handle el enent (2) having an electric
contact bearing block (6) provided for connection
to mating electric contacts of a notor vehicle
el ectric system

1.2 said elongated handl e elenment (2) having a
substantially parall el epi pedal configuration,
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1.3 on a mnor face of said el ongated handl e el enent
(2) is defined an inlet to be protected agai nst
penetration of noisture,

1.4 in said inlet on said mnor face of said el ongated
handl e el enment (2) is engaged one end portion of
an electric cable (5) having an outer sheath (4)
and a plurality of electric inner conductor wres,

characterised in that

1.5 said wiring assenbly (1) further conprises, near
said inlet of said handle elenment (2), a foaned
pl astic sealing structural elenent (3) for
protecting said inlet against penetration of
noi st ur e,

1.6 said sealing structural elenent (3) including a
substantially parall el epi pedal body,

1.7 said end portion of said outer sheath (4) being
enbedded, together with a correspondi ng portion of
said handle elenent (2), in said sealing
structural elenent (3),

1.8 said substantially parall el epi pedal body of said
sealing structural elenment (3) is perfectly bound
both to said outer sheath (4) of said electric
cable (5) and to a corresponding portion of said
handl e el ement (2),

1.9 said handle elenent (2) is housing, in a perfectly
seal ed manner, said contact bearing body (6)."

Clains 2 to 4 are dependent on claim 1.

The appel | ant proprietor argued essentially as foll ows:

The previous interpretation of the original disclosure,

in particular the figure, as showi ng the assenbly in a
stage prior to its final assenbled state with the



2678.D

- 3 - T 0550/ 01

sheath 4 protruding on the left of elenment 3 as the
unreferenced portion, was now recogni sed as being

m sconcei ved and was no | onger naintained. It was now
accepted and argued that the said unreferenced portion
in the figure was indeed an integral cable inlet
portion of the handle elenent 2 enbedded in the sealing
structural element 3. It was submitted that this
revised interpretation was in accord with the figure,

t he | anguage of the original disclosure and clains and
the present set of clains. The latter represented a
return to the "enbeddi ng” term nology of claim1l as
originally filed and was a perm ssible restriction of
the protection as far as Article 123(3) EPC was
concerned. Furthernore this revised interpretation nade
it clear what the invention was and how it was to be
performed thus neeting the requirenents of

Article 83 EPC and Article 84 EPC.

No credi bl e argunment coul d be advanced as to | ack of
inventive step since the only prior art docunment (D2)
whi ch di scl osed the use of foanmed plastic in a wiring
assenbly did so for the entirely different purpose of
strain relief of the cable term nation. There was no
suggestion in D2 or anywhere else in the prior art that
foanmed plastic should be used as clainmed in the anended
patent for preventing penetration of noisture.

The respondent opponent argued essentially as foll ows:

Sufficiency, clarity (Articles 83, 84 EPC

The interpretation of the clains now adopted by the

appel l ant proprietor in the oral proceedi ngs had not
featured in either the exam nation or opposition
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procedure or in the witten appeal procedure. The
appel l ant proprietor was now resiling from an
interpretation of the figure as showing the wiring
assenbly in a state prior to final assenbly in which a
portion of the sheath 4 was visible between the

handl e 2 and the foaned structure 3 despite the fact

t hat he had contended in the statenent of grounds of
appeal that this latter interpretation was self-evident
for the person skilled in the art and |l eft no roomfor
any other interpretation. At the very least this
contradiction showed that it was not possible to cone
to an unanbi guous conclusion as to what was actually
taught or clainmed by the patent either as granted or as
now amended. Hence neither the requirenments of

Article 84 EPC nor of Article 83 EPC were net.

Ext ensi on of protection (Article 123(3) EPC)

Claim1l1l of the patent as granted did not use the term
"enbeddi ng"; the phrase "including a substantially

par al | el epi pedal body which is perfectly bound both to
said outer sheath (4) of said electric cable (5) and to
a correspondi ng portion of said handle elenment” used in
that claimwas directed to an arrangenment of the kind
now resiled from- the figure show ng the assenbly
prior to its final state - and was not apt to specify
an arrangenent in which the unreferenced portion
internediate itens 2 and 3 represented a projecting
cable entry duct integral with the handl e el enent 2

whi ch projection was enbedded in the structural el enent
3 - the figure showing the finished assenbly. In the
description both of the patent and the application as
originally filed Figure 1 is described as showng "a
sealing structural element applied to an end portion of
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the sheat (sic) according to the invention." This was
consistent with the previous interpretation (now
resiled fronm that the figure shows the state prior to
final assenbly state with the elenent 3 still to be
pushed over the corresponding portion of the handle
element 2. Gven that the earlier claim on the
appel l ant proprietor’'s own adm ssion, had this
interpretation, the claimas now amended woul d extend
t he protection conferred by enconpassing a vari ant
whereby a projecting integral inlet duct portion of the
handl e element 6 is enbedded in the structural

el ement 3. Such an anendnent was forbi dden by

Article 123(3) EPC

| nventive step

D3 di scl osed a cable harness suitable inter alia for
notor vehicles. The problem solved by this prior art
cabl e harness was to provide a sinply constructed cabl e
harness which was in its entirety, but especially at

t he conductor ends, resistant to danp (D3, page 4,
lines 20 to 22). In the enbodinent illustrated in
Figure 3 of D3 this problemwas solved by formng a
(perfectly bound) sealing body 8 at the cabl e-side end
face of a housing, which housing enclosed in a seal ed
manner a contact block 3; thereafter the cable

sheat hing was i njection noul ded over the sealing body 8
(D3, page 6, line 25 to page 7, line 9). Hence the only
feature of the wiring assenbly clainmed in the opposed
pat ent whi ch was not disclosed in this enbodi nent of D3
was the use of foanmed plastic as a material for the
final noulding step. This material was however known to
the skilled person as suitable for use in securing
cable term nations as evidenced by D2. It should al so
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be noted that the problemof preventing the ingress of
noi sture is also nmentioned specifically in the latter
docunent at page 2, penultimate paragraph. No inventive
step was involved in using the foam material taught by
D2 in the final nmoulding step of D3 thus arriving at

t he subject-matter of claim1 of the opposed patent.

\Y/ The appel | ant proprietor requested that the decision
under appeal be set aside and that the patent be
mai nt ai ned on the basis of the main request or
alternatively the auxiliary request, both filed with
the letter of 26 Septenber 2003.

VII. The respondent opponent requested that the appeal be
di sm ssed.

Reasons for the Decision

1. The appeal is adm ssible.
2. Sufficiency, clarity (Articles 83, 84 EPQC
2.1 In the decision under appeal the opposition division

found that "undue doubt subsisted in respect of what
subject-matter was really defined by the current terns
of amended claiml1, particularly with reference to the
amended features." Despite this finding the opposition
di vision did not address the question of whether
anended claim1l net the requirenments of the EPC in
respect of clarity, ie Article 84 EPC, but thought it
appropriate instead to introduce of its own notion a
new ground for opposition, viz insufficiency

(Article 83 EPC and Article 100(b) EPC). Nonethel ess

2678.D
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t he ensuing detail ed reasoning in the decision under
appeal has al nost exclusively Article 84 EPC character,
ie it deals with the difficulty of determ ning what the
invention is, not howit is to be perforned. The sane
is true of the respondent opponent's subm ssions in the
appeal proceedi ngs. The opposition division was, of
course, correct in its observation that exam nation in
respect of Article 83 EPC starts with attenpting to
identify the invention as clained. If, however, this
attenpt is found not to succeed, then, in the view of
the board, the real issue is lack of clarity. The board
has accordi ngly exam ned the appeal fromthis point of

Vi ew.

2.2 A key finding in the decision under appeal (point 3.3)
which is still relevant for the current claim1 was
that there did not appear to be any feasible manner of
interpreting the terns of claiml so that "a
correspondi ng portion of said handle element (can in
practice) be enbedded in (ie enclosed conmpletely in)
said sealing structural elenment”. In the judgenent of
the board, this interpretative inpasse is resolvable by
reference to the single figure of the patent which
shows an unreferenced portion internediate the handl e
el enent 2 and the sealing structural element 3. One way
of interpreting the claimto make |inguistic and
technical sense is to view this unreferenced portion as
being a cable inlet stub which forns the "correspondi ng
portion of the handle elenent”. The appell ant
proprietor has previously contended that this
unreferenced portion was a portion of the outer
sheath 4 enmerging from the sealing structural elenent 3,
but now resiles fromthis view acknow edgi ng that such
an interpretation would nean that the probl em addressed

2678.D
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by the invention, ie perfectly sealing the cable sheath
entry to the handl e el enent 2 agai nst ingress of
noi sture, would not be sol ved.

The respondent opponent contends that the

| at er-advanced interpretation of the figure is flawed
by the fact that the figure appears to show the sealing
structural elenent 3 as straddling the unreferenced
intermedi ate portion rather than enclosing it
conpletely at the bottom While acknow edgi ng that the
drawi ng does lend itself to this interpretation, the
board considers that this inperfection is not so grave
as to force a construction of the claimand the figure
whi ch, taken as a whole, would nake no technical sense.
It is a well established canon of claimconstruction
that an interpretation which |eads to an absurd result
is to be rejected when a reasonabl e alternative
interpretation is possible.

Ext ensi on of protection (Article 123(3) EPC)

The board is not persuaded by the respondent opponent's
argunent that the claimas granted did not confer
protection on an enbodi nent in which a corresponding
portion of the handle elenent is enbedded in the
sealing structural elenment. The ternms of claim1l as
granted - "a foaned plastic sealing structural

el ement (3) for protecting said inlet against
penetration of noisture, including a substantially

par al | el epi pedal body which is perfectly bound.to a
correspondi ng portion of said handle elenent”, do not,
on the board's interpretation of those words, exclude

t he correspondi ng portion being enbedded in the sealing
structural element. The fact that dependent claim 2 of
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the granted patent is apparently directed to a non-
enbedded vari ant supports the board's viewthat claiml
as granted enconpassed both enbedded and non-enbedded
variants. Accordingly the current claimlis a
restriction of the protection conferred, which is a
perm ssi bl e amendnment under Article 123(3) EPC.

Novel ty

Lack of novelty was alleged in the notice of opposition
but has not been substantiated. The respondent opponent
conceded in the oral proceedings before the board that
the only cited prior art docunent disclosing a foaned
plastic structural elenment, D2, discloses that as a
cabl e cushi oni ng (Zugentl astung) nmeans in a noul ded
plug, not as a sealing structural elenent to protect a
wiring assenbly agai nst penetration of noisture. The
subject-matter of claim1 is accordingly new.

| nventive step

The issue of inventive step reduces to the
straightforward question of whether it would be obvious
for the person skilled in the art starting fromthe
wWiring assenbly illustrated in D3, Figure 3, to
surround or enbed the elenent 8 in a plastic foam such
as the pol yurethane foam nentioned in D2, instead of a
nore conventional plastic cable sheathing material in
order to enhance its resistance to ingress of noisture.
The respondent opponent has not put forward any

per suasi ve argunment why the skilled person woul d do
this. Although the noisture problemis nentioned in D2,
it is in a passage referring to a prior art
construction in which an adhesive seal ant ("kl ebef &hi ge
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D chtungsmasse”) is used for this purpose. The probl em
solved by the plastic foamin D2 is a different one,
viz cushioning a cable entry so as preventing the
transm ssion of potentially damaging tension to the
conductors. Absent any disclosure or suggestion in the
prior art of the use of foaned plastic for preventing
the ingress of noisture in a wiring assenbly of the
kind specified in claiml, it cannot plausibly be said
to be obvious for the skilled person to adopt this
material for this purpose in this context.

6. The board concludes that the patent as now anended and

the invention to which it relates neet the requirenents
of the EPC

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the departnent of first
instance with the order to maintain the patent in
amended formon the basis of clains 1 to 4 of the main
request filed with the letter of 26 Septenber 2003, the
description and the figure as granted.

The Regi strar: The Chai r man:

D. Sauter W J. L. \Weeler
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