BESCHWERDEKAMVERN  BOARDS OF APPEAL OF CHAMBRES DE RECOURS
DES EUROPAI SCHEN THE EUROPEAN PATENT DE L' OFFI CE EUROPEEN
PATENTAMTS OFFI CE DES BREVETS
I nternal distribution code:
(A) [ ] Publication in QJ
(B) [ ] To Chairnmen and Menbers
(O [ ] To Chairnen
(D) [X] No distribution

DECI SI ON

of 23 January 2003

Case Nunber: T 0501/01 - 3.2. 4
Appl i cati on Nunber: 94908981. 7
Publ i cati on Nunber: 0689382
| PC. A22B 1/ 00
Language of the proceedi ngs: EN

Title of invention:

A nmet hod for suspending live poultry by the | egs and appar at us

for carrying out the nethod

Pat ent ee:
Li ndhol st & Co. A/'S

Opponent :

Machi nef abri ek Meyn B. V.
Headwor d:

Rel evant | egal provisions:
EPC Art. 99(1), 100(a)
Keywor d:

"Novelty (yes)"
"I nventive step (yes)"

Deci si ons cited:

Cat chword

EPA Form 3030 10.93



9

Européisches
Patentamt

European
Patent Office

Beschwerdekammern Boards of Appeal

Office européen
des brevets

Chambres de recours

Case Nunber: T 0501/01 - 3.2.4

DECI SI ON

of the Technical Board of Appeal 3.2.4

Appel | ant :
( Opponent)

Repr esent ati ve:

Respondent :
(Proprietor of the patent)

Repr esent ati ve:

Deci si on under appeal

of 23 January 2003

Machi nef abri ek Meyn B. V.
Noor dei nde 68
1511 AE Qost zaan (NL)

Van Breda, Jacobus

Cctrooi bureau Los & Stigter B.V.
P. O Box 20052

NL- 1000 HB Amsterdam  (NL)

Li ndhol st & Co. A/'S
Vesternol | evej 9
DK-8380 Trige (DK)

Raf f nsée, Knud Rosenst and

I nternationalt Patent-Bureau
23 Hij e Taastrup Boul evard
DK- 2630 Taastrup (DK)

Deci sion of the Qpposition Division of the

Eur opean Patent O fice posted 19 February 2001

rejecting the opposition filed agai nst

patent No. O 689 382 pursuant to Article 102(2)

EPC.

Conposition of the Board:
Chai r man: C. A J. Andries
Menmber s:

C. Holtz

C. D. A Scheibling

Eur opean



- 1- T 0501/01

Summary of Facts and Subm ssi ons

0538.D

By it's decision dated 19 February 2001 the Opposition
Division rejected the opposition. On 18 April 2001 the
appel  ant (opponent) filed an appeal and paid the
appeal fee sinmultaneously. The statenent setting out

t he grounds of appeal was received on 19 June 2001.
The patent was opposed on the grounds based on
Articles 100(a) (Articles 54 and 56) and 100(b) EPC.
The ground for opposition based on Article 100(b) EPC
was rejected during opposition proceedi ngs and has not
been raised again in the statenent setting out the

grounds of appeal.

The foll ow ng docunents played a role in the appeal
pr oceedi ngs:

El: US-A-5 129 857

E3: US-A-4 658 476

E4: US-A-4 467 745

ES: US-A-4 600 351

E6: US-A-4 301 769

E7: US-A-4 037 565

E8: US-A-3 785 349

E9: US-A-4 602 594

E10: US-A-4 215 654
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E11: NL-A-79 07 249

Claim1 as granted reads:

"1. A nmethod of suspending live poultry in particular
chi ckens, by their |egs, whereby the poultry is placed
on a running conveyor (12; 11) running in its conveying
direction, such as a belt conveyor, to be forwarded

t hereby one by one, and is caught by mechani cal neans
(28) by the legs to be carried on suspended by the

| egs, characterized in that the poultry is forwarded
standing or sitting on the running conveyor (12; 11)
having their feet on the conveyor (12; 11) and is
passed so over the downstreamend (22; 21) of the
conveyer to be dropped down to follow ng conveyor neans
(11; 28) running in its conveying direction before they
are caught by the |egs".

Claim5 as granted reads:

"5. An apparatus for suspending live poultry in
particul ar chickens, by their |legs, conprising at |east
one runni ng conveyor (12; 11) running in its conveying
direction, such as a belt conveyor, for forwarding the
poultry one by one and neans (28) for catching and
conveying the poultry by the legs, characterized in
that said running conveyor (12; 11) conprises a down
streamend (22; 21) |ocated above foll ow ng conveyor
means (11; 28) running in its conveying direction, so
that poultry that is forwarded one by one standing or
sitting on the conveyor (12; 11) having their feet on

t he conveyor (12; 11) is passed so over said down
streamend (22; 21) to be dropped down to the follow ng
conveyor means (11; 28) before they are caught by the

| egs”.
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Oral proceedi ngs took place on 23 January 2003.

The appel | ant (opponent) requested that the decision
under appeal be set aside and that the patent be
revoked. The appellant's alternative request that the
appeal proceedings be continued in witing to allow the
appel l ant to conduct experinents and file further

evi dence of results therefromwas refused and this
deci si on announced during the oral proceedings.

The respondent (patentee) requested that the appeal be
di sm ssed and that the patent be maintained as granted.

Reasons for the Decision

1

2.2.

0538.D

The appeal is adm ssible.

Interpretation of the independent clains

" Conveyor"

According to the Webster's Revi sed Unabri dged
Dictionary (1913) (consultable on Internet site
www. di ct.org) a conveyor is a contrivance for carrying
objects fromplace to pl ace.

"To be passed so over the downstream end of the
conveyor to be dropped down to the follow ng conveyor
neans"

Interpretations of the wording of a claimshould at
| east be such that the ains of the patent are net, i.e.
that the problemto be solved is in fact sol ved.
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Interpretations of the wording of a claimwhich do not
contribute anything to the solution, although according
to the patent this wording should clearly do so, cannot
reasonably be accepted by the Board.

In the present case, it is clear fromthe teaching of
the patent in suit that the poultry is dropped down to
the follow ng conveyor nmeans to nmake the poultry turn
to face a determ ned direction (patent specification,

colum 2, lines 14 to 17 and colum 5, lines 10 to 17;
WO A- 94/ 19957, page 3, lines 9 to 12 and page 8,
line 29 to page 9, line 1) and that, taking account of

the race of the chickens, sone conditions of speed of
t he conveyor and height of the fall have to be
fulfilled in order to achieve the expected result
(patent specification, colum 5, lines 36 to 46;

WO A- 94/ 19957, page 9, lines 20 to 30). This passage
makes al so clear that no further technical
constructional nmeans are necessary in order to obtain
t he expected result, i.e. that said expression has to
be interpreted so as to exclude any further

suppl ementary constructional neans in order to obtain
the desired effect.

Thus, in the neaning of the patent in suit the said
expression should be interpreted as neaning that the
poultry reaches the end of the conveyor with a speed
and falls down towards the follow ng conveyor neans
froma height such as to be stinulated to counteract

t he conveyor novenent and thereby to turn round,

wi t hout any ot her nmeans being provided in order to
obtain said expected result. It should be enphasized

t hat "droppi ng down to" neans "falling down towards the
next conveyor".

0538.D Y A
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Novel ty

Wth respect to El

According to the description of E1, colum 2, |ines 26
to 32: "The upper surface of the inlet conveyor 18 is

at a level about four inches above the interior
surface of the drumat its upstreamend. The outl et
conveyor ... is ... level with the interior drum
surface".

Thus, according to E1, poultry is dropped only once,
bet ween the end of conveyor 18 and the upstream end of
t he drum

As can be seen in Figure 1 of E1, the drum 12 transfers
the poultry fromthe end of conveyor 18 to conveyor 20.
Therefore, according to the definition of "conveyor"
given in section 2.1 above, the drum 12 is a conveyor
in the neaning of the patent in suit.

As disclosed in E1, colum 2, lines 39, 40 and 67, 68
the drumis rotated while prevented from noving
axi al ly.

Thus, the drumis, with respect to conveyor 18, the
"foll owi ng conveyor neans", however, said drumis not
“running in its conveying direction".

Furt hernore, according to the description of E1
(colum 3, lines 11 to 21) the birds turn to point
uphill within the drum due to the rotation of the
drum when they start sliding inside it and not as a
consequence of a drop towards the drum (conveyor).
Thus, according to the teaching of E1, it is not the
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"drop" experienced by the poultry in E1 which brings
the birds to all face the sanme direction and thus, that
drop is not a "drop” in the nmeaning of the patent in
suit (see section 2.2 above). Indeed, it should be
enphasi zed noreover, that E1 does not disclose the

i nportance of the paraneters "chicken type", "speed"
and "height of the fall", so that there is even not the
smal | est suggestion, that these paraneters could be
used in order to obtain the effect obtained in E1 by

t he drum

The appel l ant argued that the drumdisclosed in E1 is
to be considered as an internedi ate feature, the
poultry being subjected to a "sliding drop” from
conveyor 18 towards conveyor 20 and that conveyor 20
shoul d be considered to be the "foll ow ng conveyor
nmeans” with respect to the downstream end of conveyor
18.

The Board cannot share this point of view As indicated
in section 2.2 above, the wording of the clains is
considered to inply that no internediate feature is
needed to achi eve the expected result; whereas in El
the expected result is clearly achieved just by what

t he appellant considers to be an internediate feature
(the drum. Furthernore, falling down froma conveyor
18 into the rotating drum 12 and further sliding down
within the drumtowards the final conveyor 20, is
different fromfalling or dropping down froma conveyor
towards the final conveyor directly.

The appellant also argued in his witten statenent,

that in the patent in suit the conveyor neans 28 does
not inmedi ately foll ow conveyor neans 11 because the
poultry passes sone tine on the table 17 and/or stick
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16 before being caught by the conveyor neans 28.
However, as acknow edged by the appellant in his
statenment setting out the grounds of appeal, neither
table 17 nor stick 16 are noving i.e. able to transport
the poultry and thus, are not conveyors or follow ng
conveyor neans in the nmeaning of the patent in suit,
whereas the drum according to E1 is transporting the
poultry and thus, is a follow ng conveyor neans in the
meani ng of the patent in suit. Thus, in the patent in
suit, the conveyor which follows conveyor neans 11 is
conveyor neans 28 since there is no other conveyor
means in between. Furthernore, it is clear from

Figure 1 that the poultry is falling down from conveyor
11 directly towards conveyor 28. Therefore, the

concl usion drawn by the appellant i.e. that the
“rotating drum 12 is at the sane line as the
internedi ate table 17 and supporting stick 16" is not
accepted by the Board.

The appellant further referred to E1, colum 1,

lines 38 to 41 where it is indicated that: "Various

attenpts have been made by others to orient chickens,
or by passing the chicken over a series of non-

al i gned conveyor intersections” and concluded that this

passage antici pates the subject-matter of clains 1 and

5.

The Board cannot agree with this point of view either.
In the view of the Board, to pass the chickens over a
series of non-aligned conveyor intersections does not
inply at all that the chickens experience any kind of
drop when bei ng passed over said series of non-aligned
conveyor intersections, let alone a drop in the neaning
of the patent in suit as indicated in section 2.2
above.
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Consequently, the features of claim1 according to
which "the poultry ... is passed so over the downstream
end (22; 21) of the conveyor to be dropped down to
foll owi ng conveyor neans (11; 28) running inits
conveying direction” and the features of claim5
according to which "... follow ng conveyor neans (11;
28) running in its conveying direction"” and "is passed
so over said downstreamend (22; 21) to be dropped down
to the follow ng conveyor neans (11; 28)" are not

di scl osed by EL.

Wth respect to E3

As a matter of fact, E3 does not disclose that there is
sonme purpose in nmaking the poultry experience a drop.

I nstead, to obtain the sanme effect, a specific
turntable is provided.

The appel l ant argued that in E3 poultry can experience
a drop when being noved from conveyor belt 17 to the
foll ow ng conveyor.

However, even if supposing that the chickens, to a
certain extend, could experience a drop when passing
form conveyor belt 17 to the tongue 28, due to the
construction of the device, it is clear fromFigure 3
of E3 that the follow ng conveyor neans 26, 27 are

| ocated (in height) above the conveyor neans 17

(i nstead of having the downstream end of the first
conveyor above the foll ow ng conveyor neans; see
claim5 of the patent in suit) and that therefore the
poul try cannot be "dropped down to the follow ng
conveyor mneans" as requested by clains 1 and 5 of the
patent in suit.
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Furthernore, fromthe description of E3 it is clear
that even if sone kind of "drop" occurs, it serves no
purpose and in any case, is not able to nake the
chickens turn round, since guide plates 19, 20; 21, 22
and the tongue 28 are provided to ensure that the
chickens are unable to turn froma position with their
heads facing forward to a position with their heads
faci ng back or inversely (see colum 5, lines 14 to
35). Indeed, in E3 neasures are taken to exclude that
the effect sought after in the patent in suit occurs
when the chicken pass from conveyor belt 17 towards
conveyor 3.

Thus, E3 does not disclose a "drop” in the neaning of
the patent in suit.

The appellant further argued that claim21 of the patent
in suit does not "qualify" the "drop" and that

t herefore, any "drop"” would fulfil the requirenments of
said claim The Board cannot share this point of view
either. According to the interpretation given in
section 2.2 above, to be a drop in the neaning of the
patent in suit the said drop has to fulfil the
conditions (of speed and height) which bring the
expected result.

Since neither E1, nor E3 nor any of the other docunents
cited by the appellant discloses in conbination all the
features of clainms 1 or of claim5 as granted, the
subject-matter of clains 1 and 5 as granted i s novel.

Cl osest prior art

In agreenent with the parties, the Board considers El
to be the closest prior art docunent.
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From El there is known a nethod of suspending live
poultry in particular chickens, by their |egs
(inplicit, see colum 1, lines 61 to 63; colum 2,
lines 24 to 26), whereby the poultry is placed on a
runni ng belt conveyor (18) running in its conveying
direction to be forwarded thereby one by one, and is
caught by nechani cal neans (colum 1, lines 62, 63) by
the legs to be carried on suspended by the | egs
(tmplicit), wherein the poultry is forwarded standi ng
or sitting on the running conveyor (18) having their
feet on the conveyor (18) and is passed over the
downstream end of the conveyor (18) to follow ng
conveyor mnmeans (drum 12) before they are caught by the
| egs.

FromEl there is al so known an apparatus for suspending
live poultry in particular chickens, by their |egs
(inplicit, see colum 1, lines 61 to 63; colum 2,
lines 24 to 26), conprising at |east one running belt
conveyor (18) running in its conveying direction for
forwardi ng the poultry one by one and neans (colum 1,
lines 62, 63) for catching and conveying the poultry by
the legs (inmplicit), wherein said running conveyor (18)
conpri ses a down stream end | ocated above foll ow ng
conveyor mnmeans (drum 12), so that poultry that is
forwarded one by one standing or sitting on the
conveyor (18) having their feet on the conveyor (18) is
passed so over said down streamend to the foll ow ng
conveyor means (12) before they are caught by the |egs.

| nventive step
Thus, the nethod according to claim1l as granted as

wel | as the apparatus according to claim5 as granted
differ fromthe nethod and apparatus of El1 in that:
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the poultry is passed so over the downstream end of the
conveyor to be dropped down to the follow ng conveyor
means running in its conveying direction.

Thus, the problemto be solved by the patent in suit is
to provi de anot her nethod and apparatus to bring the
poultry into facing a certain direction before being
suspended in slaughter shackles by their |egs.

This is achieved, according to the patent in suit, in
that the poultry is passed so over the downstream end
of the conveyor that it is dropped down to the
foll owi ng conveyor nmeans running in its conveying
direction.

The appellant argued in witing that a single drop is
not sufficient to carry out the invention and referred
to the patent specification, colum 3, lines 25 to 28.
Thi s passage reads "the chi ckens may be passed several
times over a conveyor end; thereby obtaining nore
safety that all chickens have rotated correctly upon
reaching a collection station".

In the view of the Board, this passage only fornms a
basis to assert that the rate of success may be further
i ncreased by repeating the operation, but does not form
a basis to assert that a single drop is not sufficient
to carry out the invention.

The appel |l ant al so argued that the subject-matter of
claim1l as granted does not involve an inventive step
with respect to E1. The appel |l ant based his concl usion
on the assunption that the feature "running inits
conveying direction" was the only feature

di stingui shing the subject-nmatter of claiml fromthe
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object of El. Since, according to the appellant said
feature does not contribute to the solution of the
problemto be solved (having the poultry oriented in a
desired direction) said feature should be di sregarded
and thus, the subject-matter of claim1l does not

i nvol ve an inventive step.

The Board cannot share this point of view, because said
feature is not the sole distinguishing feature with
respect to E1, since E1 is neither considered to

di sclose a "drop” in the neaning of the patent in suit
nor is the follow ng conveyor neans running in its
conveying direction.

The appel |l ant al so argued that a skilled person could

| eave out the drum and thus, would arrive at the nethod
and the apparatus of the patent in suit, since in El
poul try does experience a drop when being passed over
the end of conveyor 18 and therefore, the desired
effect (having the poultry all oriented in a same

di rection) woul d be obtai ned.

However, in the view of the Board such a manner of
proceedi ng cannot be contenplated by a skilled person
wi t hout i nappropriate hindsight. Throughout E1 the drum
is presented as being the feature which achieves the
desired effect (see colum 3, lines 17 to 21).
Therefore, a skilled person would not |eave out said
drum since he cannot expect to achi eve the expected
result without it. The Board wi shes also to rem nd that
not every "drop"” is a "drop" in the nmeaning of the
patent in suit, since some conditions of speed and
height are to be fulfilled (see section 2.2 above). The
information that the expected result can be obtai ned by
a "drop" is part of the teaching of the patent in suit



5.7

5.8

0538.D

- 13 - T 0501/01

and not disclosed in the state of art. A skilled person
could only expect a "drop"” to achieve the expected
result in know edge of the teaching of the patent in
suit, i.e. in know edge of the conditions under which a
"drop" can achieve the expected result.

The appellant also argued in witing that, since E3

al t hough di scl osing a drop, does not achieve the effect
sought after by the invention, the patentee should
submt evidence that the invention suits to solve the
pr obl em

However, E3 does not disclose a "drop” in the neaning
of the patent in suit (see section 3.2 above) and thus,
cannot question the effectiveness of the invention.

The appel l ant further argued that the independent
claims do not provide a solution to the probl em of
bringing the poultry into facing the sane direction and
t hat consequently, no inventive step can be seen in the
nmeasures proposed in the independent clains of the
patent in suit.

In this respect, the Board wi shes to point out that
each party carries the burden of proof for the facts it
al l eges and that accordingly, it would have been up to
the appellant to submt evidence that the invention is
not able to solve the problem

In the absence of such evidence, the Board cannot see
any reason why said problem should not be solved by the
subject-matter of clains 1 or 5, since it is stated in
the description of the patent in suit, colum 5,

lines 41 to 46: "In successful experinments carried out
by the inventors there was used ...".
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During oral proceedings, the appellant also requested
that the appeal proceedings be continued in witing to
all ow the appellant to file evidence for his
allegation, in formof experiments to be carried out
by hinmself to prove that the teaching of the patent
does not produce the desired effect.

In this respect the Board wants to point out that such
evi dence shoul d have been filed within the nine nonths
period of opposition according to Article 99(1) EPC.
Moreover, in view of the priority date of the patent
(01 March 1993) and since, if the Board woul d accede to
t he appellant's request, the respondent nust be all owed
the possibility to challenge said results by carrying
out and producing the result of his own experinents,

t he Board considers that such a request would lead to
an excessive delay in the proceedings. Therefore, the
Board refused the appellant's request.

In witing, the appellant was al so of the opinion that
the subject-matter of clains 1 and 5 does not invol ve
an inventive step in view of E1 in conbination with E3.

The appellant referred in particular to E3 colum 5,
lines 18 to 21 where, with reference to the fall of the
chi ckens out of the chute 16 down onto the conveyor 17,
it is said "This already brings themlargely into the
correct position".

However, the "correct position"” referred to in this
passage is, as stated in colum 5, lines 23, 24, to
have each chicken "in a position with its head facing
forward or back, as shown in FIG 3".

I ndeed, this is neither the result to be achi eved by
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the patent in suit, nor by E1. In E1 and in the patent
in suit, the correct position to be achieved is to have
all chickens facing the sanme direction, opposite to the
direction of transportation.

As a matter of fact, the "drop" experienced by the
chickens in E3 is not able to achieve this result. This
result, however, is obtained in E3 by the use of

t urnt abl es.

Since, according to E1, the drum system of E1l al ready
achi eves the expected result (to have all chickens
facing the same direction) whereas in the system
disclosed in E3 it is the use of turntables which
achieves that result, the Board considers that not only
there is no incentive to sinply delete the drum system
but that at nost a skilled person could be guided to
replace the rotating drumof E1 by a system of
turntabl es according to E3. Anyway, a system w thout a
rotating drumor w thout turntables is neither

di scl osed nor suggested in the state of the art.

Concerni ng the docunents E4 to El1

Docunments E4 to E8 referred to in the witten
proceedi ngs show apparatuses in which successive
conveyor belt sections are used. None of these
docunents conprises a reference to the positioning of
poultry in the way as descri bed by the patent.

Thus, since none of these docunents is concerned with
the problem of having all the chickens facing in the
same direction, there is no reason for a skilled person
to consider these docunents in order to solve the
probl em of the patent in suit.
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Docunents E9 and E10 were cited by the appellant as
evidence to what a skilled person in the field of
handl i ng technol ogi es concerning live poultry, is aware
of . Thus, they are not intended to challenge the
patentability of the clains of the patent in suit and

i ndeed, they are not concerned with the probl em of
having all the chickens facing the sane direction.

Docunent E11 shows a series of conveyor-belts, where

t he downstream end of each conveyor-belt section is

| ocat ed above the upstreamend of the follow ng
conveyor-belt section. However, E11 is not concerned
with the problemof having all the chickens facing the
sanme direction and remains silent about said problem

Thus, there is no reason for a skilled person to
consi der one of the docunents E4 to E11 on its own or
in conbination, let alone to take into account the
paraneters "conveyor speed” and "dropping height”, in
order to solve the problemof the patent in suit.
5.12 Therefore, the Board cones to the conclusion that the

subject-matter of claim1 and of claim5 of the patent
in suit involves an inventive step.

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

0538.D
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G Magouliotis C. Andries
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