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Summary of Facts and Subm ssi ons

0613.D

The appel |l ant | odged an appeal, received on 19 February
2001, against the decision of the exam ning division,

di spatched on 7 Decenber 2000, refusing the European
patent application 93 109 546.7. The fee for the appea
was paid on 19 February 2001 and the statenent setting
out the grounds of appeal was received on 17 Apri

2001.

The exam ni ng di vi sion objected that the subject-nmatter
of claim1l was not patentable under Article 52(1) EPC
because it did not involve an inventive step

(Article 56 EPC), having regard to the foll ow ng
docunent s:

(D2) US-A-4 776 796

(D4) US-A-4 072 969.

In reply to a comruni cation of the board, the
appellant filed with a letter dated 8 February
2002 a new set of clains 1 to 9 and anended pages
of the description.

The appel | ant requested that the decision under
appeal be set aside and a patent be granted on the
basis of the follow ng docunents:

d ai ns: No. 1 to 9, according to the request as
filed with the letter dated 8 February
2002;
Descri ption: pages 2, 6, 7 and 10 to 16 as originally
.
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filed;
pages 1, 3, 4, 5, 8 and 9 filed with the
| etter dated 8 February 2002,

Dr awi ngs: Figures 1 to 9 as originally filed.

The wording of claim1 according to the main
request reads as follows:

"A canera incorporating a taking |l ens assenbly (7, 26)
having a focal length, for taking a picture of a human
head onto a photographic film conpri sing:

a viewfinder (10, 32) for observing said human head;
and

I ndex nmeans seen through the viewfinder and indicated
within a field frame (16; 116; 34; 134) to be inmged
onto said photographic film

characterized by

the i ndex neans conprising at | east one pair of index
mar ks; wherein

the one index mark of each pair of index marks is
arranged in the upper part (17; 117; 35a, 37a; 135a,
136a, 137a) of the field frame, and the other index
mar k of each pair of index marks is arranged in the

| ower part (18; 118; 35b, 37b, 135b, 136b, 137b) of the
field frane;

the two i ndex marks of each pair of index marks are
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constituted of rectangular marks having a vertica

wi dth defining top and bottom edges and arranged

hori zontally and parallel to one another in the field
frane;

the two i ndex marks of each pair of index marks are
spaced apart from each other by a distance, the

di stance bei ng predeterm ned such that the top end of

t he human head to be inmaged onto the photographic film
is | ocated between the top and bottom edges of the

i ndex mark in the upper part of the field frane and the
bottom end of the hunman head is | ocated between the top
and bottom edges of the index mark in the | ower part of
the field frane."

Clains 2 to 9 are dependent on claim 1.

The appel lant's argunents nay be sunmari sed as
fol | ows:

Docunent D2 di scloses a portrait canera with the
features of the preanble of claim1 and represents the
cl osest prior art. In contrast to the apparatus
according to claim1, the index neans in the canera
system di scl osed in D2 has an oval outline of "one of
at | east eight comon facial shapes" (see D2, colum 2,
lines 11 to 15). In addition, according to D2 the
canera is operated by noving it "so that the face of
the user appears exactly within the facial outline
viewi ng guide 42" (columm 4, lines 4 to 5; see al so
Figure 4). This oval shape cannot be identified as "two
I ndex marks" within the neaning of those in claiml.
Furthernore the index marks in claim1l have a vertica
width for providing a tol erance of placing the human
head, which is not the case with the facial outline
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gui de in D2.

These difference between the subject-matter of claiml
and the system known from D2 sol ve the objective
problemto provide a viewing guide with certain

tol erance for positioning the head to be phot ographed,
so that interchanging of view ng guides can be avoi ded.
This problemis not known fromD2, nor is the clained
sol uti on obvious, because D2 teaches to avoid a

tol erance zone by teaching that the outline should be
selected to exactly conformw th the user's face.
Docunent D4, cited by the exam ning division, discloses
a canera wth marki ng neans, but these marks discl osed
in D4 are provided for a rangefinder system and do al so
not provide a tolerance for the positioning of a head
to be photographed. Therefore even a conbi nation of

t hese docunents does not lead to the clainmed solution.

Reasons for the Decision

1.

2.

2.

2.
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The appeal is adm ssible.

Article 123(2) EPC

Caiml differs fromclaim1l as originally filed
by the definition of the shape and the | ocation of
the index neans. These features find their support
in the original clains 3 and 4; in particular in

t he passage on page 7, lines 1 to 15 of the
description; and in the correspondi ng Figures 3
and 4. Therefore the claimis fairly supported by
the original disclosure.

O her m nor anendnents in the dependent clains
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equally find their support in the application as
originally filed.

Therefore the Board is satisfied that the
appl i cation docunents are in conformty with
Article 123(2) EPC

Novel ty

Docunent D2 di scloses a canera incorporating a
taking |l ens assenbly having a focal |ength, for
taking a picture of a human head onto a

phot ographic film(colum 2, lines 7 to 17,
colum 4, lines 10 to 11), conprising a view inder
(colum 4, line 1) and index neans (colum 4,
lines 2 to 9; Figure 4). The index neans 42 in the
apparatus disclosed in D2 (scaled facial outline
viewi ng guide) is seen through the viewfinder
field frame 40 (Figure 4). The index neans 42
differs fromthe index neans defined in the
characteristic portion of claim1 in that the

I ndex neans in the systemof D2 has a "common
facial shape" (colum 4, lines 2-3) and is forned
"in the outline of one of at |east eight common
facial shapes"” (colum 2, lines 11 - 13), whereas
the index neans defined in claim21 conprises at

| east one pair of rectangul ar index marks | ocated
in the upper and |l ower part of the field frane.
Therefore the subject-matter of claiml is novel
over the teaching of D2.

Docunent D4 di scloses a ranging systemfor a
canera viewfinder. In accordance with a focusing
novenent of the objective [ ens marking or index
nmeans with varying size are reflected into the
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viewfinder. By using the known size of a person's
head as a reference and adjusting the size of the
marks (Figures 2 - 4: circle) or the distance
between the marks (Figures 5 - 10: two lines) in
the viewfinder to this reference size, the
objective lens is focused. Docunent D4 does not

di scl ose that the index marks have a vertica

wi dth defining top and bottom edges whi ch should
all ow the positioning of the top and bottom end of
the head to be photographed . Furthernore the

di stance between the index marks in the apparatus
of D4 is variable, and therefore is not
predeterm ned as defined in claim1l1, because the
term "predeterm ned" inplies that the distance is
fixed at a pregiven val ue. Hence docunent D4 does
not anticipate the subject-matter of claim1.

The further docunments on file appear |ess rel evant
for the question of novelty.

Therefore the subject-matter of claim1l is novel
within the nmeaning of Article 54 EPC.

I nventive step

Cl osest prior art

In selecting the closest prior art, where available a
docunent to be considered should be directed to the
sane purpose or effect as the invention. This inplies
that the docunent should relate to the sane or a
simlar technical problem O the docunents on file
both D2 and D4 refer to "taking a picture of a human
head to be phot ographed”. Docunent D2 discl oses a
personal i zed hairstyle display wherein a custoner's
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face is to be exactly overlaid with a nunber of
hairstyles. This is achieved by ensuring that the
custoner's face is photographed with a canera with a
scal ed facial outline view ng guide. Therefore, simlar
to the present patent application, docunent D2 is
related to portrait photography and addresses the
probl em of obtaining a correct positioning of the
person's face to be photographed on the picture. In
contrast to this, docunment D4 is not primarily rel ated
to portrait photography, rather it discloses a range
finder for a canera, wherein the size of a human head
at an arbitrary distance fromthe canera is used as a
ref erence object of approxi mtely known size, which
enabl es the focusing of the canera's objective |ens by
superposing in the viewfinder a noving mask around this
head. Hence the Board considers that the cl osest prior
art is shown in docunent D2.

Problemto be sol ved

The subject-matter of claim1l differs fromthe portrait
canmera according to D2 in the provision of the index
nmeans as a pair of index marks, which are arranged at a
predeterm ned di stance in the upper and the | ower part
of the viewfinder and each are conprised of rectangul ar
boxes. The wi dths of these boxes define a tol erance
zone. The technical problemto be solved by these

di fferences may be formulated in providing a portrait
canmera conprising a single viewfinder with appropriate
i ndex neans, thereby producing well centered portraits
wi th correct dinensions.

Docunment D2

As is pointed out by the appellant, in docunent D2 a
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nunber of measures is disclosed to assure that the face
of the phot ographed custoner accurately fits in size to
the hairstyles to be overlaid to the picture (colum 2,
lines 7 to 17: offer at |east eight comon faci al
shapes as view ng guides; and colum 4, lines 1 to 9:
to nove the canera so that the face of the user appears
exactly within the facial outline view ng guide).
Docunent D2 enphasi ses the inportance of a good fit

bet ween a phot ographed face and the hairstyle tenpl ates
in order that the conbination will be appealing to the
custoner. No suggestion are found in D2 to nodify that
apparatus by including in the viewfinder index neans as
defined in claim1, because this nodification, the

I ndex neans providing a tolerance zone for portrait

phot ography, would inply relaxing the requirenments for
fitting the custoner's face to the hairstyle tenpl ates
which is contrary to the teaching of D2.

Conbi nati on of D2 and D4

A conbi nati on of the teachings of D2 and D4 does not
appear obvi ous, because the viewfinders disclosed in
the two docunents do not appear to be readily

conbi nable. On one hand, the viewinder disclosed in D2
is provided with the scaled facial outline view ng
gui de 42 (See Figure 4 of D2) and the canera nust be
noved in order to obtain an exact fit (colum 4,

lines 4 to 5), which inplies that as soon as a
particular viewing guide is selected, its size in the
systemof D2 remains fixed. On the other hand, the size
and position of the marks in the viewinder system of
D4 nust be variable, because they are used for

determ ning the correct focusing of the objective |ens.
Even if the skilled person were to consider to include
a rangefinder systeminto the canera of D2, for
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I nstance based on the disclosure in D4, he would stil
not arrive at the subject-matter defined in claiml1,
because neither D2 nor D4 disclose rectangul ar i ndex
mar ks having a vertical wdth and arranged at a
predet erm ned distance in the view inder.

4.5 The further docunents simlarly also do not give
any hints to the solution defined in claim1l.

4.6 Therefore claim1l is neither anticipated nor nmade
obvi ous by the available prior art. Cains 2 to 9
are dependent on claim1l and therefore, their
subject-matters al so involve an inventive step

5. For the above reasons, the Board finds that the

appel l ant's request neets the requirenents of the EPC
and that a patent can be granted on the basis thereof.

O der

For these reasons it is decided that:

1. The decision under appeal is set aside.

2. The case is remtted to the departnent of first
instance with the order to grant a patent on the basis
of the foll ow ng docunents:

d ai ns: No. 1 to 9, according to the request as
filed with the letter dated 8 February
2002;

Descri ption: pages 2, 6, 7 and 10 to 16 as originally
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