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Summary of Facts and Subm ssi ons

1302.D

Two oppositions were filed agai nst the European patent
No. 564 023. By the interlocutory decision of the
opposi tion division dispatched on 14 February 2001 the
pat ent was nmai ntai ned on the basis of an anmended
version submtted by the patent proprietor.

On 6 April 2001 opponent | (hereinafter appellant I)

| odged an appeal against this decision and

simul taneously paid the appeal fee. A statenent setting
out the grounds of appeal was received on 15 June 2001.

On 13 April 2001 opponent Il (hereinafter appellant I1)
| odged a further appeal against this decision and

simul taneously paid the appeal fee. A statenent setting
out the grounds of appeal was received on 25 June 2001.

Oral proceedings before the board were held on 14 My
2004.

The appel | ants requested that the appeal ed deci sion be
set aside and the patent be revoked.

The respondent requested that the appeal ed deci sion be
set aside and the patent be maintained on the basis of
an anended claim1 filed during the oral proceedings
(hereinafter referred to as the present claim1), which
reads as foll ows:

"1. An inplenment for use in a method of computer-

controll ed automatically mlking animals in a m|king
parl our, the method conprising successively the steps
of : identifying an animal entering a mlking parlour;



1302.D

- 2 - T 0468/ 01

using an animal identification system recalling the
instant at which a previous sanple was taken of said
animal froma conputer nenory and determ ni ng by nmeans
of the conmputer, on the basis of a tinme table, and said
data, whether a sanple of mlk should be taken of the
animal; mlking the animal; collecting in a sanple-
taking device a fraction of the m |k obtained fromthe
animal, before the mlk is discharged to a storage
tank; and storing the data of the sanpled ani mal,
together with the instant at which the sanple was
taken, in the menory of the conputer; said inplenent
conprising said animal identification systemand said
m | k sanpl e-taki ng device (9, 35), wherein the mlk
sanpl e-taking device (9, 35) is connected to a mlk
line (13, 17; 27) for discharging mlk to said storage
tank, the mlk sanple-taking device (9, 35) conprising
a mlk collecting elenent (55) in which a fraction of
the mlk passing through the mlk line (13, 17; 27) can
be collected, the conputer of the inplenent determ ning
based on the identity of the animal, the instant at

whi ch a previous sanple was taken and the tine table if
a mlk sanmple is to be taken.™

Auxiliarily, the appellants requested that the case be
remtted to the first instance for further exam nation
on the basis of the present claiml.

In support of their requests, both appellants submtted
that the anmendnents |eading to the present claim1l
contravened the requirement of Article 123(2) EPC and
resulted in an extension of the protection conferred
(Article 123(3) EPC). This was contested by the
respondent.
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After deliberation on these issues, the board canme to
the conclusion that the present claim1l did not
contravene the requirenments of Article 123(2) and (3)
EPC.

The appell ants al so argued that the subject-matter of
the present claim1l did not involve an inventive step
with respect to the prior art known from docunent EP-A-
91 892 (hereinafter referred to as docunent D12) and to
the content of the article by J. Larn-N|sson and |

Bj aresten, "Lantbruketshusdjur” (Farm Aninals), 1982,
pages 157 and 158, for which an English translation had
been filed (hereinafter referred to as docunent D19).

The respondent rejected the argunents brought forward
by the appellants and submtted the reasons for which
the subject-matter of present claim1l was considered as
i mpl ying an inventive step over the conbination of
docunents D12 and D19.

Reasons for the decision

2.1

1302.D

The appeal s are adm ssi bl e.

Anal ysis of the clainmed subject-matter

The present claim1l recites the follow ng features:
A) The inplement is suitable for use in a nmethod of

conputer-controll ed automatically m | king aninals
in a mlking parlour,
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wherein the nmethod conprises successively the

st eps of

Aa)

Ab)

Ac)

Ad)

Ae)

B)

@)

C1)

Cl11)

identifying an animal entering a mlKking
par | our,

using the animal identification system
recalling the instant at which a previous
sanpl e was taken of said animal from a
conputer menory and determ ning by nmeans of
the conputer, on the basis of a tine table,
and said data whether a sanple of mlk
shoul d be taken of the aninal

m | ki ng the ani mal ,

collecting in a sanpl e-taking device a
fraction of the mlk obtained fromthe
animal, before the mlk is discharged to a
st orage tank,

storing the data of the sanpled aninal
together with the instant at which the
sanpl e was taken, in the nenory of the
conput er;

the inpl ement conprises said ani na
identification system

the inpl ement conprises said mlk sanpl e-
t aki ng device (9, 35);

the ml|k sanpl e-taking device (9, 35) is
connected to a mlk line (13, 17; 27) for
di scharging mlk to said storage tank;

the m |k sanpl e-taking device (9, 35)
conprises a mlk connecting elenment (55) in
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which a fraction of the m |k passing through
the mlk line (13, 17; 27) can be collected;

D) t he conputer of the inplenent determ nes
based on the identity of the animal, the
i nstant at which a previous sanple was taken
and the tine table if a mlk sanple is to be
t aken.

The above nentioned steps Aa to Ae inplicitly define
the follow ng features of the inplenent:

Al) The inplenment is provided with neans for conputer-
controll ed automatically mlking animals in a

m | ki ng parlour (see feature A and step Ac)

Bl) the aninmal identification system (referred to in
feature B) is suitable for identifying an anima
entering the mlking parlour (see step Aa),

Cl1ll)the m | k sanple-taking device (referred to in
features C, Cl and Cl1) is suitable for collecting
said fraction of the m |k passing through the mlk
line (13, 17; 27) before the mlk is discharged to
the storage tank (see step Ad),

Dl1) the conputer (referred to in feature D) is
suitable for storing the identification data of a
sanpl ed ani mal together with the instant at which
the sanpl e was taken (see step Ae),

D2) the conputer is suitable for recalling the instant
at which the sanple was taken fromits nenory and
for determ ning whether a sanple of m |k should be
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taken on the basis of a tine table and by neans of
the instant at which the previous sanple was taken
(see step Ab).

Therefore, the present claim 1l defines an inplenent
provided with features A, Al, B, B1l, C, Ci, C11, Cil1
D, D1 and D2.

Features D and D2 refer to the expression "tinme table".
Thi s expression can also be found in the description of
the patent (see columm 7, lines 40 to 44) and in that

of the application as filed (see page 10, lines 10 to
16). However, neither the patent nor the application as
filed contains a specific definition or an exanple of a
"time table". Therefore, it can be assuned that any
schedul e defining a planned sequence of tines
represents a tinme table.

The prior art

Docunment D12 di scl oses an inpl ement provided with nmeans
for conputer-controlled automatically m | king aninals
ina mlking parlour. This inplenent conprises an
animal identification systemfor identifying an ani ma
entering the mlking parlour 1, m|lking neans 6, a
device 8 for automatically applying the mlKking neans
to the udder of the animal and a conputer 5 (see
claiml1l on page 12) which, using the ani nal
identification system controls the m|king operation.

It is clear fromdocunment D12 that the conputer of the
inplenent is suitable for recording in its nmenory the
identification data of any m | ked animal, together with
the points of time at which the animals were m | ked,
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and for determ ning, based on the identity of an aninm
entering the mlking parlour and on the instant of the
previous mlking of the animal, whether this animal is
to be mlked again (see page 2, lines 10 to 20).

Mor eover, docunent D12 refers to a mlking plant to
whi ch the m | king nmeans are connected (see page 5,
lines 13 to 18). Thus, it can be assuned that this
docunent inplicitly discloses a m|lking plant provided
with a mlk line for discharging mlk to a storage

t ank.

Furt hernore, docunment D12 refers to "nmeans for sanpling
test volunmes" (i.e. a m|k sanple-taking device) which
"can al so be connected to the conputer”. (see page 3,
lines 20 to 24).

In the section headed "Cow Monitoring" of docunent D19
(see particularly page 157), it is referred to the
sanpling of the m |k production of each individual cow
of a herd and it is stated that the amount of mlk is
nonitored "at sanple mlkings 11 tinmes per year".

Mor eover, according to this docunment, "with hose and
pi pe plants, nmeasuring instrunents are used which
extract a proportional part of the mlk flow ..n.

It is clear fromdocunent D19 that the sanpling is nmade
manual | y. The docunent also refers to a nonitoring

assi stant who "determ nes on what day the mlking test

is to be done and, as a rule, visits the farns to take

care of the mlk sanples ...
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| nventive step

The parties considered docunent D12 as representing the
primary source of information (i.e. the closest prior
art) and referred to docunent D19 which was consi dered
by the appellants as being an inportant secondary
source of information.

The appel l ants, when they argued that the subject-
matter of the present claim1 |acked an inventive step,
based their argunents upon the assunption that the
claimed subject-matter differs fromthe prior art

di scl osed in docunment D12 only in that the

determ nation of whether the animal identified at the
entrance of the mlking parlour is to be sanpled again
i s based upon the instant of the previous sanpling and
atine table.

The respondent asserted that the subject-matter of the
present claiminvolved an inventive step over docunents

D12 and D19 essentially by arguing as foll ows:

(i) The skilled person starting froman inplenment for
automatically mlking animals as disclosed in
docunent D12, which was published in 1983, would
not take into consideration the prior art known
from docunment D19 which was published in 1976 and
refers to a manual mlking. Therefore, it would
not be logical to conbine docunents D12 and D19.
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(1i) The idea of determ ning or deciding by neans of a

conput er whether an animal entering the mlKking
parlour is to be sanpled is not disclosed either
in docunent D12 or in document D19.

(iii1)The claimed subject-matter differs fromthe prior

(iv)

art disclosed in docunment D12 not only in that
"the determ nation of whether the anim

identified at the entrance of the m | Kking parl our
is to be sanpled again is based upon the instant
of the previous sanpling and a tinme table" (this
feature will be referred to hereinafter as the
first distinguishing feature) but also in that
"the m |k sanple-taking device is connected to the
mlk Iine for discharging mlk to the storage tank
and conprises a mlk connecting element in which a
fraction of the mlk passing through the mlk Iine
can be collected" (this feature will be referred
to hereinafter as the second distinguishing

feature).

Docunent D19 does not suggest the use of a tine
table as defined in the first distinguishing
feature and does not disclose the second

di stingui shing feature.

The board cannot accept the argunents of the respondent

for the foll ow ng reasons:

(a)

Docunment D12 concerns an inplenment in which a
conput er determ nes, on the basis of the

identification data of an aninmal entering the
m | ki ng parlour and the tinme el apsed since the
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previous m | king of said animal, whether the
animal is to be mlked again.

The passage on page 3, lines 20 to 24 of docunent
D12 indicates that a m |k sanpl e-taking device can
be connected to the conputer. In the context of an
automatic mlking system this passage inplicitly
di scl oses the idea of using the conputer to
determ ne whether a sanple of mlk of the anina
entering the mlking parlour is to be taken.

The idea of determ ning (or deciding) by neans of
t he conputer whether an animal is to be sanpled
was al ready known in 1983 from docunent D12 in the
context of an automatically perfornmed m ki ng.
However, this docunent does not specifically
indicate the criteria on the basis of which the
above nentioned determ nation (or decision) was
based. Therefore, it would be |logical for a
skilled person to consider any docunent indicating
a criterion on the basis of which the decision of
taking a mlk sanmple is taken, even a docunent
publ i shed before the publication date of docunent
D12 and concerni ng manual sanpling. Thus, the
skill ed person confronted with the probl em of
defining how to determ ne when an animal is to be
sanpl ed woul d take into consideration docunent D19.

Docunment D19 refers to a m |k sanpling occurring
11 tinmes per year. Having regard to the comments
in section 2.4 above, the indications in docunent
D19, that the sanpling occurs 11 tines per year
and that the day on which the test mlking is to
be done is determ ned by the nonitoring assistant,
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inplicitly define that the sanpling is decided by
an operator on the basis of a tine table which

i ncl udes information concerning the points of tine
at which the sanpling occurs, i.e. which also
takes into consideration the instant at which the
previ ous sanpling occurred.

(d) Docunent D19 suggests the possibility of
extracting a proportional part of the mlk flow by
means of a neasuring instrument in a hose and pipe
plant. This represents an inplicit disclosure of a
m | k sanpl e-taki ng device connected to a mlk |ine
and of a mlk collecting element in which a
proportional part of the mlk flow (i.e. a
fraction of the mlk passing through the mlk |ine)
can be col |l ected.

(e) According to the passage on page 3, lines 20 to 24
of document D12, "means for sanpling test vol unes
for checking with respect to bacterial content,

t he presence of mastitis and the |like, can al so be
connected to the conmputer”. The skilled person
reading this passage is aware that m |k obtained
froman animal with mastitis has to be separated
fromthe mlk obtained from heal thy ani nals.
Therefore, this passage has to be understood as
defining a m |k sanpl e-taking device which is
suitable for collecting a fraction of m |k passing
through the mlk line before the mlk is

di scharged to the m |k storage tank and, thus, is
connected to the mlk line.

1302.D
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Havi ng regard to the above comments, the closest prior
art is reflected by docunent D12 which suggests the

i dea of using a m |k sanpl e-taking device connected to
the conputer in order to determ ne whether a mlKk
sanple is to be taken

If it assuned that docunent D12 al so discloses the
second di stinguishing feature as referred to in the
above section 4.3(iii), the subject-matter of the
present claim1l would be distinguished fromthe cl osest
prior art only by the first distinguishing feature as
referred to in section 4.3(iii).

The first distinguishing feature results in the
practical definition of a criterion for determning
when a sanple is to be taken. Thus, the objective
problemto be solved is to find a practical way to use
t he conputer when mlk sanples are to be taken

The skilled person confronted with this probl em woul d
consi der docunent D19, which teaches the use of a tine
tabl e according to the first distinguishing feature as
a criterion for determ ning whether an animal is to be
sanpl ed (see the above section 4.4(c). As a result, the
skilled person would apply this teaching to the

i mpl ement known from docunent D12 and arrive at the
subj ect-matter of the present claim1l wthout

exercising any inventive skill.

It has to be noted that even if it were to be assuned

t hat docunment D12 does not disclose the above nentioned
second di stinguishing feature, the subject-matter of
the present claim1l would not involve an inventive step

for the foll ow ng reasons:



1302.D

- 13 - T 0468/ 01

(i) Having regard to the coments in the above
sections 3.3 and 4.4(d), docunment D19 al so
di scl oses the second di stinguishing feature.
Therefore, it would be obvious for the skilled
per son conbi ning the contents of docunments D12 and
D19 to arrive at the clainmed subject-matter.

(1i) The second distinguishing feature represents the
only practical constructive possibility of
arranging a mlk sanpl e-taking device in an
i npl ement for automatically m|king animls. The
skill ed person applying the teachi ng concerning
the tine table as disclosed in docunent D19 to the
i npl enent according to the closest prior art would
arrive with the help of his specialist know edge
in an obvious way at an inplenent provided not
only with the first distinguishing feature but
also wth the second one.

Therefore, the subject-matter of the present claim1l is
rendered obvious by the conbination of docunents D12
and D19 and thus does not involve the inventive step
required by Article 56 EPC.

Havi ng regard to the above comments, the patent cannot
be mai ntained on the basis of the present claim1.
Therefore, there is no need to exam ne the auxiliary
request of the appellants referred in the above
section |11, last paragraph.
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6. Since the argunents submitted by the appellants with
respect to Article 123 EPC (see the above section V)
are not relevant for the findings of the present
decision, there is no need to deal with these argunents
in the present deci sion.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The patent is revoked.

The Regi strar: The Chai r man:
G Magouliotis M Ceyte
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