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Summary of Facts and Subm ssi ons
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At the end of the exam ning proceedings, in the course
of which objections to novelty (Article 54 EPC)
unal | owabl e amendnents (Article 123(2) EPC) and clarity
(Article 84 EPC) of the subject-matter of the

i ndependent claim 1 received on 9 Novenber 1999 were
rai sed, the European patent application 95 912 100.5
was refused by a decision dated 20 Septenber 2000 of

t he Exam ning Division on the grounds that the claim

| acked novelty with regard to docunent

D1: DE-A-2 631 215.

The appellant (applicant) with residence in Canada
filed an appeal against this decision on 2 Novenber
2000, paying the appeal fee and filing the grounds of
appeal on the sane day. A new version of independent
claiml was received on 9 Novenber 1999.

In a comuni cati on of 25 Novenber 2002 acconpanying the
invitation to oral proceedings scheduled for 9 October
2003 the Board of Appeal raised objections under
Article 123(2) EPC against this new version.

In his response dated 11 August 2003, the appell ant
subm tted an amended set of clains and parts of the
descri ption.
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The wording of the anended claim1 reads as foll ows:

"1.- Atoilet (1) conprising :

a frame (2) supporting a toilet bow (3) and
defining a holl ow chanber region(6) below said toilet
bow ,

said toilet bow defining a first fluid-receiving
volume with a bottom di scharge opening (4) in
conmmuni cation with said holl ow chanber region

atilting bowl (9) disposed generally in said
hol | ow chanber region, said tilting bow, defining a
second fluid-receiving vol une,

said tilting bow nounted for pivoting novenent
relative to said toilet bow between a first position
with said second fluid—+eceiving volune at | east
partially overlapping said first fluid-receiving vol une
and contai ning said bottom di scharge opening, and a
second position permtting flow of fluid fromsaid
first fluid-receiving volune, through said bottom
di scharge opening, and from said second fl uid-receiving
vol ume into said holl ow chanber region

said tilting bow, in said first position,
retaining a first volunme of fluid sufficient to engage
sai d bottom di scharge opening in a manner to restrict
fl ow of gas therethrough,

characterized in that

said tilting bow remains in said first position
in the presence of fluid within said second fl uid—
recei ving volune below a first predetermned fluid
wei ght and/or fluid |level, and

said tilting bow actuated to nove fromsaid first
position toward said second position by introduction of
additional fluid into said second flui d—+eceiving

volume to increase fluid in said second fluid-receiving
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vol ume to exceed a second predeterm ned fluid weight
and/or fluid level, said second predeterm ned fluid
wei ght and/or fluid | evel being correspondingly greater
than said first predetermned fluid weight and/or fluid

| evel . "

In view of the objections of the board that there was
no basis in the application docunents as filed for the
feature fluid parameter of fluid weights and fluid

| evel introduced in the characterising portion of the
mai n cl ai mon which the deci sion under appeal was
based, the appellant contended that by deleting the
references to the "predetermned fluid paraneter” from
the characterising portion of the main claim this
claimno | onger included added subject-matter and was
therefore in conpliance with the provisions of

Article 123(2) EPC

On 13 August 2003 the board was infornmed by the actual
prof essi onal representatives of the appellant who were
the third ones in the course of the exam nation
procedure that they withdrew their representation.

On 26 August 2003 the appellant personally infornmed the
board about the authorisation of new professional

representatives.

On 1 Septenber 2003 the board received a fax fromthese
prof essi onal representatives advising the board that
they did not wish to take over representation and that
the information about their taking over by the
appel l ant was given without their consent.
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By conmuni cation of 12 Septenber 2003 the board

rem nded the applicant of the requirenments of

Article 133(2) EPC and informed himthat the date for
the oral proceedi ngs woul d be naintai ned.

At the oral proceedings on 9 Cctober 2000 the appell ant
was not represented.

The appel | ant requested that the decision under appeal
be set aside and that the patent be granted on the
basis of anmended clains 1 to 17 filed on 11 August 2003.

Reasons for the Decision

1

2758.D

The appeal is adm ssible.

Representati on

Pursuant to Article 133(2) EPC natural or |egal persons
not having either a residence or their principal place
of business within the territory of one of the
Contracting States nust be represented by a

prof essi onal representative and act through himin al
proceedi ngs established by this convention, other than
filing the European patent application.

This provision applies to the present appellant who has
his residence in Canada and thus outside the territory
of one of the Contracting States. The requirenents
pursuant to Article 133(2) EPC are checked within the
framewor k of the exam nation as to formal requirenents
(Article 91(1)(a) and (2) EPC)
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Rul e 101(1) fourth sentence EPC stipul ates that where
the requirenents of Article 133(2) EPC have not been
satisfied a period shall be specified by the office for
the notification of the appointnent of a representative
and for the filing of the authorization.

The application under consideration was filed within
the framework of the PCT by a Canadi an patent attorney.
Before entering into the regi onal phase before the EPO
t he appellant's Canadi an representative as well as the
appel l ant hinsel f were informed about the requirenents
pursuant to Article 133(2) EPC (EPO Form 1201.1

poi nt 7).

The appellant was thus infornmed that pursuant to
Article 133(2) EPC he could only act through a
prof essi onal representative before the EPO

The purpose of Rule 101(1) fourth sentence is in the

j udgenent of the board not to grant a tine limt every
time a representation conmes to an end in the course of
t he proceedings. This would run counter to the purpose
of procedural econony. In the case under consideration
the date for oral proceedings was schedul ed nearly one
year in advance, so the appellant had anple tine to
make sure that he would be represented if he so w shed.
Oral proceedi ngs serve the purpose of concentrating al
the points to be discussed and are normal |y term nated
by a decision. The board had no reason to postpone the
oral proceedings in order to give the appellant another
time limt for the appointnent of a new representative.
Once the appellant was informed pursuant to Rule 101(1)
fourth sentence EPC this provision had served its

pur pose.
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Al lowability of the amendnents

Amendnents to a European patent application are only
permssible if they do not "contain subject-matter

whi ch ext ends beyond the content of the application as
filed" in accordance with Article 123(2) EPC

The effect of the anendnent "and/or" made to claim 1l of
11 August 2003 is that protection is now sought for a
toilet wherein the tilting bow is actuated to nove
fromthe first position toward the second position when
(a) a second predeterm ned fluid weight or

(b) fluid level or

(c) a second predetermned fluid weight and fluid

| evel

is correspondingly greater than the

(a) the first predetermned fluid weight or

(b) fluid level or

(c) the first predetermned fluid weight and fluid

| evel .
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However, the originally filed application's disclosure
as a whol e does not suggest to apply a predeterm ned
fluid weight and a fluid level (alternative (c) above)
in order to nove the tilting bow, but nerely discloses
the use of either the predeterm ned fluid weight
(alternative (a) above) or the predetermned fluid

| evel (alternative (b) above) in order to nove the bow .

Reference is nade in this respect to the exanpl es of
the application in suit which describe that either the
use of the predetermned fluid weight (alternative (a))
according to the enbodi rent shown in Figure 1 or the
use of the predetermned fluid |evel (alternative (b))
according to the enbodi nent shown in Figure 4 serves to
actuate the novenent of the tilting bow .

The original application in suit nowhere suggests the
use of both the predeterm ned fluid weight and the
predetermned fluid |level for the purpose of actuating
t he novenent of the tilting bow .

For such a concept, the application in suit does not
provi de a basis as shown above.

The appellant in his response to the Board's

conmuni cation nmet these observations by deleting the
expression "paraneter” fromthe clainms, but did not
gi ve any reasons what soever why the observations shoul d
not be correct.

It follows fromthe above reasoning that the now
clainmed alternative (c) was not included within the
teaching of the application as filed.
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Therefore, the application has been amended in such a
way that it contains subject-matter which extends
beyond the content of the application as filed and,

t hus, the requirenent of Article 123(2) EPC is not mnet
wi th the consequence that the appellant's request is
not al |l owabl e.

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

A. Counillon C T. WIson
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