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Summary of Facts and Subm ssi ons

0159.D

This appeal is fromthe decision of the Opposition
Division to reject the opposition against the European
patent No. 0 595 590 relating to non-chlorinated | ow
al kalinity high retention cl eaners.

Claim1l of the patent as granted reads:

"1. An aqueous chlorine-free concentrate suitable for
dilution with water to form a viscous cl eaning solution,
conpri si ng;

(a) an am ne oxide having the formul a:

et

|

R“—ﬁi’—}ﬁ

Rl

wherein Ris Cyp-Cig al kyl and wherein each R

i ndependently, is selected fromthe group consisting of
nmet hyl, ethyl, and 2-hydroxyethyl;

(b) an al kyl anionic surfactant selected fromthe group
consi sting of the ammonium and al kali netal salts of

t he al kyl sulfates, olefin sulfonates, alkylether

sul fates, al kylarylether sulfates, alkylarylether

sul fonates and m xtures thereof, wherein said al kyl
groups are mnimally G when aryl groups are not
present, and wherein said al kylaryl groups are
mnimally Ci, and wherein said ether groups conprise a
pol yoxyal kyl ene group containing from2 to 4 G to G
al kyl ene oxi de residues;

(c) a hydrophobically nodified polynmer surfactant;
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(d) a thinner selected fromthe group consisting of
nmet hanol , ethanol, isopropanol, propylene glycol

met hyl et her, di propyl ene gl ycol nethyl ether and

noni oni ¢ surfactants prepared by oxyal kyl ati ng an

al kyl phenol or fatty alcohol with from4 to 10 G-G;
al kyl ene oxi de noieties; and

(e) an alkali, characterised in that the

hydr ophobi cal |y nodified polynmer surfactant is a
hydr ophobe- cont ai ni ng pol yacryl ate pol yner."

L1l The opposition had been filed on the grounds of
Article 100(a), (b) EPC, in particular, for |lack of
insufficiency of disclosure, and for |ack of novelty
and inventive step relying, inter alia, on the

fol |l owi ng docunents:

(1) US-A-5 004 557,

(2) EP-A-0 314 232,

(7) ALCO Technical Bulletin, Al cogum SL Seri es,
Thi ckeners and Rheol ogy Modifiers, 22 Decenber
1987
and

(8) National Starch and Chemical Limted, Technica
| nformation, Use of ALCOGUM SL 70 as a rheol ogy
nodi fier in cleansing formul ations, 1987.

I V. The Opposition Division found that the invention was
sufficiently disclosed and, with respect to novelty,
t hat docunent (1) did not anticipate the clained
subj ect-matter because docunent (1) did not disclose
the features of Claim1l of the disputed patent in the
conmbi nation set out in said claim

0159.D
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In respect of inventive step, the Qpposition Division
found that the problemunderlying the patent in suit in
the light of docunent (2) was to provide conpositions
havi ng an enhanced thi ckeni ng effect upon dilution. The
skill ed person would not have inferred fromthe other
prior art docunents on file that a hydrophobically
nodi fi ed pol yacryl ate pol ymer sol ved the above

menti oned techni cal problem

The opponent (hereinafter appellant) filed an appeal
agai nst this decision. Under cover of the letter dated
15 Cctober 2004 the appellant filed conparative data.

Oral proceedi ngs before the Board took place on 15
Novenber 2004 in the course of which the respondent
submtted an auxiliary request heading "1st auxiliary
request”.

Caim1l1l of the auxiliary request differs fromclaiml
as granted in that

the word "foll owi ng" was inserted between "the" and
“formul a"

t he passage "in the anmount of from1l to 9 WM% was
inserted between "fornula:" and

R“—ﬁi’—}ﬁ

Rl
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t he passage "in an anount of from1l to 8 wt % was
i nserted between "al kyl ene oxi de residues;" and "(c)";

t he passage "selected fromthe group Acusol ™ 810 and
Acusol ™ 820 wherein the amount of said polymer is from
1 to 5%by weight, relative to the total weight of the
concentrate” was added at end of the claim

The appel l ant argued orally and in witing that
docunent (1) would anticipate the subject-matter of
Claiml1l. In particular, it argued that Caim1 of
docunent (1) disclosed a |iquid detergent conposition
conprising 10 to 40% of an anionic sul fonate and

sul phate surfactant (corresponding inplicitly to
conponent (b) of the patent in suit) and a nonionic
surfactant, which nonionic surfactant included an am ne
oxi de (corresponding to conponent (a) of the patent in
suit) as was apparent from docunent (1) (second
sentence of the paragraph of colum 5, lines 17 to 24)
and a thinner (corresponding to conponent (d) of the
patent in suit), 0.1 to 2% of a water-sol uble

hydr ophobi cal | y nodified copol yneric active agent,
wherein the copol yneri zabl e nononers were sel ected from
al kyl acrylates (corresponding to conponent (c) of the
patent in suit); and an alkali corresponding to
conponent (e) of the patent in suit because the
detergent conposition had a pH of 8 to 10.

Wth respect to inventive step, the appellant argued as
fol |l ows:

The liquid detergent conposition according to exanple 5
of document (2) was a suitable starting point for
eval uating inventive step and differed fromthe
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conposition according to claim1l of the patent in suit
in that Wardol X, a m xture of polyethylene glyco
esters of oleic acid, was used instead of a hydrophobe
cont ai ni ng pol yacrylate polynmer. Since this difference
did not lead to a technical effect, the technical
probl em actual ly solved in view of docunent (2) was to
provi de an alternative conposition. In the light of the
technical information disclosed by docunent (7) or (8)
relating both to rheology nodifiers, nanely acrylate
pol ynmers sold under the trade nane Al cogum it was
obvious for a skilled person to substitute for that

pur pose Wardol X by the polyacrylate polyner. Further,
it has been shown in the appellant's experinental data
t hat the desired enhanced thickening effect was not
achieved within the whol e range of the conpositions
covered by Claim1 of the patent in suit.

The respondent refuted the argunents of the appellant.

Docunent (1) did not disclose the particular
conbi nation of the features of Claim1l of the patent in
suit. Therefore the subject-matter of Claim1l of the

patent in suit was novel

Wth respect to inventive step, it was argued that the
teachi ng of docunment (2) as a whole nust be taken into
consideration and that this teaching was illustrated by
cleaners 1 to 3 of the patent in suit. These cleaners
1 to 3 had a Brookfield viscosity in the range of 95 to
110 cps upon dilution to 10% wei ght, whereas the
Brookfield viscosity of the 10% wei ght sol ution of
exanples 1 to 5 according to the invention was ranging
from500 to 3400 cps. Therefore, excellent gel
retention caused by the increase in viscosity could be
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obt ai ned and in view of document (2), the technical
problem stated in the patent in suit of providing
conpositions with an enhanced thickening effect upon
dilution was solved by the clainmed subject-matter. This
significantly increased viscosity of the conpositions
according to the patent in suit was surprising and not
to be expected. In contrast, there was no evidence
show ng that the concentrate disclosed in exanple 5 of
docunent (2) also provided the sanme increase in

vi scosity upon dilution.

The respondent further criticised the appellant's

experinmental data for not having been carried out

properly, i.e. in accordance with the instructions
given in the patent in suit.

The appel | ant requested that the decision under appeal
be set aside and that the patent be revoked.

The respondent requested that the appeal be dism ssed
and that the patent be maintained as granted or on the
basis of Claims 1 to 8 according to the auxiliary
request submtted at the oral proceedings.

Reasons for the Decision

1.1.1

0159.D

Mai n request

Novel ty

An obj ection of |lack of novelty has been raised in view
of document (1). In particular, it has been argued that
docunent (1) disclosed in one single sentence of

Claim1 an aqueous chlorine-free concentrate conprising
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conponents (b),(c),(d) and (e) as well as the
characteri si ng hydrophobe-cont ai ni ng pol yacryl ate
polynmer of Claim1l of the patent in suit as one

speci fic enbodi nent of all possible conbinations of
features referred to in Claim1l. The only additional
selection the skilled person had to nake was to use the
specific am ne oxide (a) defined in the patent in suit
as the nonionic surfactant. Such am ne oxi des were,
however, disclosed in the very short paragraph in
colum 5, lines 17 to 24 of docunent (1) as one of two
possi bl e groups of specific nonionic synthetic

det er gent s.

Such a selection would not provide novelty to the
cl ai med subject-matter

The argunent is not convincing since, in the Board's
opi nion, the appellant singled out several conponents
fromdCdaim1l and the description of docunment (1) and
conbi ned t hem t oget her

Claim1 of docunent (1) refers to an aqueous
conposition of pH 8 to 10 conprising

- at | east one surfactant selected fromthe group
consi sting of anionic sulfates and sul fonates, nonionic
surfactants, cationic surfactants and anphoteric
surfactants, and

- a water-soluble active agent selected fromthe
group consi sting of honmo- or copol yners of
nmonounsat ur at ed nono- or dicarboxylic acids of 3 to 5
carbon atons wherein in the case of copolyners, the
copol yneri zabl e nononers are sel ected from al kyl

acryl ates having an al kyl group of 10 to 30 carbon
atoms (columm 7, line 6) or an al kyl, al koxy, hal oal kyl
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or cyanoal kyl group of 1 to 9 carbon atons (see al so
colum 7, line 8).

1.1.4 It may be agreed that, in order to achieve the al kaline
pH of 8 to 10, the conposition of claim1l of docunent
(1) contains alkali, i.e. conponent (e) of the patent

in suit.

However, in order to arrive at the other four
conponents of Claim1l of the patent in suit several

sel ections have to be made fromthe surfactants and the
active agents nmentioned in Caim1 and the description
of document (1).

- First, it is necessary to select fromthe
surfactants the anionic sulfate or sulfonate
(corresponding to conmponent (b) of the patent in suit)

and two noni oni ¢ surfactants.

- For the nonionic surfactants, the description
mentioning the follow ng three groups of nonionics has
to be taken into account:

1) condensation products of ethyl ene oxide, propylene
oxi de and/or butyl ene oxide with al kyl phenols, fatty

al cohols and fatty acid amdes in aratio of 1 to 30

nol es per nol e;

2) tertiary am ne oxides with one al kyl chain having 8
to 18 carbon atons and two al kyl groups having 1 to 3
carbon atons; and

3) nonionics described in "Surface Active Agents and
Detergents”, Vol. | and Il, by Schwatz, Perry and Berch
(see colum 5, lines 17 to 29 in conbination with

0159.D
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lines 11 to 13). Fromthese groups, the first tw have
to be sel ected.

- Selecting fromgroup 1) the condensation products
of 4 to 10 ethyl ene oxi de or propyl ene oxide noieties
wi th al kyl phenols or fatty alcohols results in
conponent (d) of the patent in suit, i.e. the thinner.

- Selecting fromgroup 2) tertiary am ne oxi des
having at | east 10 carbon atons instead of 8 in the

| ong al kyl chain and at nost 2 carbon atons instead of

3 in the two short alkyl chains results in conponent (a)
of the patent in suit.

- Finally, in order to arrive at conponent (c) of
the patent in suit a hydrophobe containing polyacryl ate
pol ymer nust be selected fromthe watersol uble active
agents mentioned in claim1 since those are not

necessarily all acrylic and hydrophobically nodified.

The Board concludes that the particular conbi nation of
conponents (a) to (e) of Caiml of the patent in suit
is not explicitly disclosed in docunent (1) and could
result therefromonly via multiple selections a person
skilled in the art had no reason to nmake since the

sel ected conponents were not prom nent in docunent (1).
Therefore, the conbination of the rel evant conponents
did not enmerge fromdocunent (1) as being inplicitly
di scl osed nor was it made available to the skilled
reader or seriously contenplated by him(see e.g.

T 666/ 89 (QJ EPO 1993, 495), reasons no. 6 and 7

T 653/93, not published in the QJ EPO reasons no.
3.2.2).
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The case law referred to by the appellant (T 12/81 (QJ
EPO 1982, 296); T 424/86, T 12/90, T 562/90, T 247/91
T 658/91, T 401/94 and T 373/95) is not in
contradiction to the conclusion reached by the Board
for the foll ow ng reasons:

I n accordance with T 424/86, reasons no. 4, T 562/90,
reasons no. 4, T 247/91, reasons no. 3, and T 373/95,
reasons no. 3, the Board, when deciding the question of
novelty in the present case, considered the disclosure
of the whole prior art docunent (1). That the Board, in
spite of taking account of the information of the whole
docunent (1), acknow edges novelty of the clained
conposition rests on the finding that the conbi nation
of the components constituting the conposition is based
on a particular selection not hinted at in docunent (1),
and not an inevitable conbination at which a skilled

person woul d automatically arrive

T 12/90 is not relevant. This case concerned a
conponent defined by a generic fornula to be conpared
with a generic fornmula disclosed in a prior art
docunent. Novelty was deni ed because the overlap under
consideration was inevitable, and not the result of an
arbitrary conbination (reasons no. 2.3 to 2.9).

Also T 658/91 is not relevant since in that case an
enanti onmer individually clainmd was described in a
prior art docunent by virtue of an individual technical
teachi ng and thus reproduci ble by the skilled person

(reasons no. 2).

In T 12/ 81 the Board considered that a product obtained
by a reaction of a particular pair of conponents
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issuing fromtwo lists constitutes a selection (reasons
no. 7, 10 and 14). However, the present case m ght be
brought closer to T 401/94 where, by analogy to the
present case, a conposition, and not a single product,
was at stake. The Board considered in T 401/94 (reasons
no. 4) that the clained conposition was a selection and,
t herefore, novel since it corresponded to a particular
conbi nati on of conponents chosen each froma |list of a
certain | ength.

Consequently, the subject-matter of Claiml is not
directly and unanbi guously derivable from docunent (1).

It follows that the subject-matter of Claim1l is nove
and thus nmeets the requirenents of Article 54(1) and (2)
EPC.

| nventive step

Claim1l is directed to an aqueous chlorine free
concentrate suitable for dilution with water to forma
vi scous cl eani ng sol ution conpri sing

(a) an am ne oxide

(b) an al kyl anionic surfactant

(c) a hydrophobically nodified pol yacryl ate pol yner
(d) a thinner and

(e) alkali.

The objective of the patent in suit is to provide
aqueous concentrates that upon dilution develop into
gel -1i ke foanms which enhance the residence tinme of the
det ergent solution on the surfaces to be cl eaned and
whi ch exhi bit superior cleaning ability (page 2,

lines 51 to 53).
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1.2.3 A simlar objective is nmentioned in docunent (2)
according to which there was a need for detergent
products which can be applied over a wi de area and
whi ch cl eaned upon i mredi at e and/ or prol onged contacts
with the surface to be cleaned before being renoved.
Thi s can be achieved by using a |iquid detergent
conposi tion whi ch undergoes the viscosity increase upon
aqueous dilution (docunent (2), page 2, lines 2 to 11).

1.2.4 The Board shares, therefore, the opinion of both
parties that docunent (2) was a proper starting point

for the assessnment of an inventive step.

1.2.5 Docunment (2) discloses in its broadest sense that the
requi red rheol ogi cal and cl eaning properties are
obt ai ned by conpositions conprising
- a primary surfactant material, in particular an am ne
oxide as in the patent in suit,

- a co-surfactant material which is a hydrotrope for the
primary surfactant material, in particular anionic
surfactant conpounds,

- a water-sol uble or water-m scible non-surfactant

which is ionisable in water, in particular a base, and

- water (see clains 1, 5, 7, 8 and 11).

This conposition may further conprise a thinner (page 4,
lines 37 to 38 and exanples 1 to 6) and differs,
therefore, fromthe subject-matter of Claim1l only in

t hat a hydrophobically nodi fied pol yacryl ate pol ynmer is
m ssi ng.

1.2.6 The parties disagreed on the question which part of
docunent (2) should be taken for conparison. The

0159.D
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appel  ant was of the opinion that exanple 5 had the
nost features in common with the subject-matter of
Claim1l1l of the patent in suit whereas the respondent
argued that account has to be taken of the whole
content of docunent (2) which was best illustrated by
the conpositions of cleaners 1 to 3 nentioned in the
patent in suit (page 5 I|ine 36 to page 6, line 16).

In the respondent's view, it was apparent froma
conpari son of the Brookfield viscosity at 10 % w w
dilution of cleaners 1 to 3 (95 to 110 cps) with that
of exanples 1 to 5 according to the patent in suit (500
to 3400 cps) that the rheol ogi cal behavior of the

cl ai med invention was superior to that of the

conposi tions disclosed in docunent (2). The technical
probl em actual ly solved by the subject-matter of
Claim1l in view of docunent (2) was, therefore, to
provi de conpositions having an inproved thickening

ef fect upon dilution.

The Board agrees that the conpositions of cleaners 1 to
3 cone under what is broadly disclosed in docunent (2)
(see 1.2.5 above). However, the conparison of the
viscosity of exanples 1 to 5 according to the invention
with the cleaners 1 to 3 is not sound because the
conpositions of these cleaners differ fromthose of
exanples 1 to 5 in not only one aspect but in several
aspects.

In particular, the conpositions of exanples 1 to 5 of
the patent in suit differ fromthose of cleaners 1 to 3
in aspects which are not essential for the subject-
matter as clained, in particular the anbunts of water

of am ne oxide, of anionic surfactant, of thinner and
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of alkali or the presence of additional ingredients
such as a second anionic surfactant, EDTA, sodium
silicate, and/or 1,2-phosphonobutane-1, 2, 4-
tricarboxylic acid.

Cleaner 3 is irrelevant for the sinple reason that it
cont ai ns sodi um hypochlorite which is not preferred in
docunent (2) (page 4, lines 11 to 13) and explicitly
excluded fromthe subject-matter clainmed in the patent
in suit (chlorine-free). Cleaners 1 and 2 contain a
thinner in accordance with the patent in suit

(di propyl ene glycol nethyl ether).

However, due to the nultitude of differences as
conpared with exanples 1 to 5, the conpositions of
cleaners 1 to 3 are not suitable as evidence show ng
that the only difference in regard of the conposition
of Claiml of the patent in suit, nanely the absence of
a hydrophobi cally nodi fied pol yacrylate polyner, is
responsi bl e for the worse thickening effect.

As a consequence, there is no evidence on file show ng
that in view of the conpositions disclosed in docunent
(2) the desired thickening effect is actually obtained
wi thin the whol e range of conpositions covered by
Claim1 of the patent in suit.

This is corroborated by the appellant's experinental
data according to which conpositions covered by aiml
of the patent in suit show even worse results than
cleaners 1 to 3. The Board notes in this respect that

t hese experinental data were nmade according to exanple
|V of the patent in suit. The respondent's criticism
that the experinents were not properly carried out is,
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therefore, held to be unfounded and insufficiently
substanti ated as counter -evi dence.

Therefore the probl emunderlying the patent in suit in
vi ew of docunment (2) can be seen in the provision of an
alternative detergent conposition and, considering
exanples 1 to 5 of the patent in suit, it is credible
that this problemis solved by adding a hydrophobically
nodi fi ed pol yacryl ate pol yner.

The question which remains to be answered i s whet her

the provision of an alternative detergent conposition
in particular, a conposition containing a hydrophobe-
cont ai ni ng pol yacryl ate polynmer involves an inventive

step or not.

The respondent has not contested that hydrophobe-
cont ai ni ng pol yacryl ate polynmers are known in the art.
On the contrary, the patent in suit relates in this
respect to commercial products, inter alia, to the

pol ynmers supplied by Alco Chenm cal under the trade nane
Al cogum (page 3, lines 30 to 32).

Docunent (7) identifies Alcogumas a thickener and
rheol ogy nodifier which can be used in high caustic

cl eaners (page 1, title and properties, and page 3,
first paragraph). Al so docunent (8) relates to Al cogum
as a rheology nodifier in cleansing fornulations.

Si nce both docunent (7) and docunent (8) are conmerci al
brochures, it is evident that a hydrophobically
nodi fi ed pol yacryl ate pol ymer was comrercially offered
at the priority date of the patent in suit not only for
use in cleaning conpositions but al so under the
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prospect of providing a thickening and rheol ogy
nodi fying effect to these conpositions.

1.2.13 Therefore, the Board concludes that a person skilled in
the art, in the expectation of success, would have used
Al cogumin the conpositions according to docunent (2)
in order to provide a further aqueous chlorine-free
concentrate suitable for dilution with water to forma
vi scous cl eaning solution. The skilled person would
thus arrive in an obvious manner at the clained

subj ect-matter

1.2.14 The sane result is obtained if exanple 5 of docunent (2)
is used as the starting point for evaluating inventive
step as suggested by the appellant (see 1.2.6 above).
This exanple differs fromthe clained subject-matter
only in that Wardol X, a m xture of polyethylene glycol
esters of oleic acid, is used instead of
hydr ophobi cal Il y nodified pol yacryl ate, but no evidence
exi sts that a particular technical effect is obtained
by this difference. Thus, the technical problem
actually solved by the clained subject-matter in view
of this exanple remains the sane as stated above under
1.2.9., i.e. the provision of an alternative detergent
conposition. Conponents of the kind of Wardol X are
di scl osed in docunment (2) to surprisingly enhance soi
renoval (page 4, lines 14 to 16). Wilst it is
appreci ated that such conponents are not disclosed in
docunent (2) as contributing to the rheol ogi cal
properties of the detergent conposition, it is
nevert hel ess known from docunent (2) that conpositions
of high viscosity performbetter due to a prol onged
contact with the surface to be cleaned (page 2, lines 3
to 7). Therefore, the Board considers it to be obvious

0159.D
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to substitute Wardol X in exanple 5 of docunment (2) by
t he Al cogumt hi ckeners known from docunments (7) and (8)
in order to provide an alternative conposition having

t he sane soil renoving properties.

It follows that the subject-matter of Claim1l does not
neet the requirenents of Articles 52(1) and 56 EPC.

Auxi | iary request

Article 123

The anmendnments nmade to the clains find their basis in
essence in Clains 1 and 6 and in the description of the
application as filed (page 6, lines 2 to 4). The Board
is satisfied that the requirenents of Article 123 EPC
are nmet. Since the appeal fails for other reasons, no
further details need to be given.

Article 84 EPC

Article 84 EPC requires that the clains shall define
the matter for which protection is sought. They shal
be cl ear and conci se and be supported by the

descri ption.

The feature regardi ng the hydrophobe contai ni ng
pol yacryl ate pol ymer has been defined by reference to a
trademark, namely Acusol ™ 810 and Acusol ™ 820.

The patent in suit discloses that preferred

hydr ophobi cal |y nodi fied pol yacryl ate pol yners are
suppl i ed by Rohm and Haas under the names Acusol ™ 810
and Acusol ™ 820 (page 3, lines 30 to 31). It would
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appear that the polyacrylates according to the two

t rademar ks Acusol ™ 810 and Acusol ™ 820 are not
structurally identical. The precise definition of the
structural constitution of these conmponents is however
not given, neither in the patent in suit nor in any

ot her docunent on file.

Trademar ks may be all owed exceptionally if their use is
unavoi dabl e and they are generally recogni sed as having

a precise neaning.

This is however not the case here since there is no

evi dence at all concerning such a precise neaning of
the trademarks used. In particular, it is not clear in
what respect the Acusol products differ from other

hydr ophobe- cont ai ni ng pol yacryl ate pol yners such as the
products supplied under the trade nane Al cogum (see
docunent (7)) and referred to in the patent in suit
(page 3, lines 31 to 33) (see T 714/00, not published
in the QJ EPO, reasons no. 2.4).

As the subject-matter of Claim1l for which protection
is sought is not clear, Claim1 does not neet the
requi renents of Article 84 EPC

Therefore the respondent’'s auxiliary request nust al so
fail since it does not neet the requirenments of the EPC
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Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The patent is revoked.

The Registrar: The Chai r person:

G Rauh G Di schi nger - Hoeppl er

0159.D



