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Cat chwor d

Two washi ng net hods (of culinary utensils) having no techni cal
bearing on each other cannot forma single nulti-step process
(i.e. a "technical whole") though being linguistically |inked
together (point 1.5 of the Reasons for the Decision) in a
claim If one of these nethods forns already part of the state
of the art, the subject-matter of this claimdoes not satisfy
the requirements of Articles 52(1) and 54 EPC (points 2.1, 2.2
and 2.7 of the Reasons for the Decision).
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Summary of Facts and Subm ssi ons

1650.D

This appeal is fromthe interlocutory decision of the
Qpposition Division concerning the maintenance in
anmended form of European patent No. 0 561 446, relating
to detergent conpositions.

The Appel lant (Opponent), in its notice of opposition,
had sought revocation of the patent in suit on the
grounds of lack of novelty and of inventive step
(Article 100(a) in conbination with Articles 52(1), 54
and 56 EPC) and cited, inter alia, the follow ng
docunent :

Docunent (7): EP- A-0 318 204.

At the oral proceedings before the Opposition D vision,
t he Respondents (Patent Proprietors) filed a set of

t hree anmended cl ai ns and an anmended descri pti on adapted
t her et o.

Claim1l1l of the patent in this anmended formreads:

"1. A nethod for washing culinary utensils in a
nmechani cal di shwasher characteri sed by di spensing
into the dishwasher quantities of a plurality of
cl eani ng conpositions out of respective separate
cont ai ners, and operating the di shwasher so that
t he di spensed quantities of conpositions are al
m xed into the same wash | i quor
t he conpositions being different from each other,
but each conposition containing at |east 50% by
wei ght of organic and/or inorganic salt(s) other
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t han bl eachi ng conponents, enzynes and det er gent
surfactants,

further conprising dispensing only a single one of
t he conpositions to wash other | oads of culinary

utensils."

The remaining clainms 2 and 3 define further enbodi nents
of the method of claiml.

In its decision, the Opposition D vision found that the
pat ent as anended net the requirenents of the EPC.

In particular, the subject-matter of the above-cited
claiml was found to differ fromthat disclosed in
exanple 1 and page 4, lines 24 to 26, of Docunent (7)
inthat it called for a further washing step of other

| oads of culinary utensils conprising dispensing only a
singl e detergent conposition into the wash |iquor (see
t he deci sion under appeal, point 14.b of the reasons).

The Appel |l ant | odged an appeal against this decision
objecting inter alia that the prior art disclosed in
Docunent (7) would instead anticipate the clained

subj ect-matter (see section 3 of the statement setting
out the grounds of appeal).

In this respect it submtted orally that the clained
met hod for washing culinary utensils woul d not
represent a technical whole, but rather resulted from
conbining two totally independent, alternative washing
nmet hods. In view of this consideration and since the
first of these two nethods was already directly and
unanbi guously di sclosed in Docunent (7), the Appellant
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concluded that at |east part of the subject-matter of
t he above-cited claim1 would not be novel.

The Respondents in their reply of 19 Cctober 2001 to

t he grounds of appeal refuted the Appellant's objection
in respect of novelty of the clainmed subject-matter.
They maintai ned that the clained nethod requires the
provision of a plurality of cleaning conpositions, each
of which is contained in a separate contai ner and
further requires that a single one of the conpositions
is used to wash certain | oads of utensils. They argued
t hat Docunent (7) woul d disclose neither the use of a
single tablet to wash a |l oad of utensils, nor the
activity of dispensing into a dishwasher a plurality of
cl eani ng conpositions out of respective separate

cont ai ner s.

Oral proceedings were held before the Board on 28 May
2004. As announced in their fax of 24 May 2004, the
Respondents were not represented at the hearing.

The Appel l ant requested that the decision under appeal
be set aside and that the European patent No. 0 561 446
be revoked.

The Respondents requested in witing that the appeal be
di sm ssed.
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Reasons for the Decision

1.2

1.3

1650.D

Subj ect-matter of claim1 of the patent in the anended
formfound by the Qpposition Division to neet the
requi renents of the EPC

The net hod of washing culinary utensils in a nechani cal
di shwasher defined in the above-cited anended claim1
conpri ses:

- a first washing treatnent (hereafter "washing A")
wherein culinary utensils are washed in a
mechani cal di shwasher, that operates with a wash
I i quor obtained by dispensing therein out of
respective separate containers a plurality of
di fferent cleaning conpositions, whereby each
conposition conprises at |east 50% by wei ght of
salt(s),
and

- a second washing treatnent (hereafter "washing B")
wherein other |oads of culinary utensils are washed
in a nechanical dishwasher with wash |iquor
obt ai ned di spensing therein only one of the

cl eani ng conpositions.

The Appel |l ant has maintained that even though the two
washi ngs "A" and "B" are nentioned in the sanme claim
they are conpl etely independent and, thus would not
forma "technical whole".

The Respondents' observations as to the novelty of the
cl ai med subject-matter (see above section VI of the
Facts and Submi ssions) inply instead that the two
washi ng steps "A" and "B" would represent two steps of
a single multi-step washi ng net hod.
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The Board observes that in the field of chem stry in
general, and in particular of chem cal operations (such
as washing culinary utensils), a multi-step process or
method is intrinsically characterized by the fact that
each step preceding the final one produces at |east one
"internedi ate product” - whereby this expression m ght

i ndi cate any kind of products, i.e. not only the main
materials formed in that step, but e.g. a by-product,

or sone formof energy, or sone kind of order in the
matter, etc. - which is then used in the subsequent
step, so as to forma continuous chain starting from
the initial starting material (s) and ending with the
product(s) of the |ast step.

The Board notes that in the present case, the washings
"A" and "B" are carried onto different |oads of
culinary utensils and none of the "products” (of any
ki nd) which are possibly forned e.g. in "washing A" is
t hen used in the subsequent "washing B" or vice versa.

Mor eover, the two kinds of washings are technically

i ndependent in every other aspect too. The claimin
guestion neither limts the tine interval in which both
"washing A" and "washi ng B" shoul d occur, nor requires
that they should necessarily occur at the sane pl ace,

or by using the same nechani cal di shwasher or the sane
"set" of separate containers holding the different
conpositions, or that the |oads of culinary utensils
washed in these washing steps nust belong to a specific
single initial batch thereof, etc.. In other words,
"washi ng A" has no technical bearing whatsoever on
"washi ng B" and, vice versa, "washing B" has no

t echni cal bearing whatsoever on "washing A".
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Therefore, washings "A" and "B", though linguistically
i nked together ("A nmethod ...characterized by....further
conprising....”; see above point I11) cannot possibly
forma single nmulti-step washing nethod or sone ot her
kind of "technical whole" and, hence, claim1l sinply
enunerates two conpl etely i ndependent washi ng net hods
wi t hout any technical link to each other.

Novelty (Article 100(a) in conbination with

Articles 52(1) and 54 EPC) of claim1l of the patent in
t he amended form found by the OQpposition Division to
nmeet the requirenents of the EPC

It is self-evident that if a claimenunerates a
plurality of separate objects, each of these objects
nmust be novel per se in order to satisfy the

requi renents of Article 54 EPC

Therefore and in view of the conclusions reached in
point 1.5 above, the Board finds that each of
"washing A" and "washing B" listed in present claim1l
should not formpart of the state of the art in order
for the subject-matter of this claimto be novel

Hence, contrary to the finding of the Opposition
Division, the (alleged) novelty of "washing B" cannot
possibly play a role in assessing whether or not the
portion of subject-matter of claim1 defining "washing
A" is novel. It nust rather be established if, as

al | eged by the Appellant, "washing A" per se is
anticipated by the prior art disclosed in Docunent (7)

or not.
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The Respondents' only argunent relevant to the novelty
of "washing A" per se, is that such prior art would not
di scl ose the "separate containers” out of which the
plurality of cleaning conposition nust be di spensed
into the wash |iquor

The Board cannot accept this argunent for the follow ng

reason.

Docunent (7) (see in particular claim®6) relates to a
washi ng net hod for washing dishes in a nmechani cal

di shwasher wherein the wash bath is obtained using a
detergent conposition forned by at |east two types of
tablets. At page 4, lines 24 to 26, of Docunent (7) it
is explicitly stated that "It could fall within the
scope of the present invention that the tablet types
are packaged separately, and added by the consuner to
t he wash." which amounts to the disclosure of the
activity of dispensing a plurality of tablets out of
separated containers into the wash |iquor

The Board finds, therefore, that the above identified
passage at page 4 of Docunent (7) discloses (an

enbodi nent of the nethod defined in clains 6 of
Docunent (7), i.e.) a nethod for washing culinary
utensils such as plates in an automati c di shwasher by
di spensing in the wash bath the two or nore detergent
powders or tablets disclosed in this citation. In this
enbodi nent, the two or nore detergent powders or

tabl ets are dispensed into the di shwasher by the
consuner, who takes them out of the separate containers
in which they have been separately packed.

Since specific pairs of these detergent powders or
tablets are described in the only exanple of Docunent



- 8 - T 0380/ 01

(7), this citation also discloses directly and
unanbi guously to use any of these pairs of detergent
powders or tablets in the above-identified washing
nmet hod.

2.6 In view of this conclusion and considering that

- the patent in suit explicitly recognises the
activity of transferring the tablets fromtheir
(separat ed) packaging into the di shwasher as an
exanpl e of "dispensing" according to the clained
nmet hod (see the paragraph at page 5, lines 34 to 38,
and in particular the sentence "Di spensing into a
machi ne may consi st of putting appropriate
guantities of each of two conpositions into a
di spensi ng conpartnment of a di shwasher."), and

- each powder or tablet of all the pairs of the only
exanpl e of Docunent (7) conprises nore than 50% by
wei ght of organic or inorganic salts,

it appears evident that this citation discloses
directly and unanbi guously washing nmethods with all the
features given in present claim1l for defining the
above-identified "washing A"

It should be nmentioned that the Qpposition Division

al so arrived at correspondi ng conclusions in denying
the novelty of the "product” clains originally present
in the patent as granted, which included only the
enbodi mrent of "washing A" (see point 12 of the decision
under appeal).

1650.D
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2.7 Si nce Docunent (7) anticipates at | east one of the two
conpl etely i ndependent washi ng nmet hods defined in
present claim1, the Board concludes that the patent as
amended, in the formfound by the Opposition Division
to neet the requirenents of the EPC, does not conply
with the requirenments of Articles 52(1) and 54 EPC.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The patent is revoked.

The Regi strar: The Chai r man:
G Rauh P. Krasa
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