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Summary of Facts and Subm ssi ons

1813.D

This is an appeal against an interlocutory decision by
t he opposition division, posted on 17 January 2001,

t hat European Patent No. 0 485 234 in anmended form net
the requirenments of the EPC

The opposition was on the grounds of |ack of novelty
and | ack of inventive step.

The foll ow ng docunents cited in the course of the
opposition proceedings are relevant for this decision:

El: US-A-4 811 317

E7: US-A-4 819 218

Notice of appeal was filed on 22 March 2001 by the
opponent. The correspondi ng grounds of appeal were
filed on 21 May 2001. The appell ant requested that the
appeal ed deci sion be set aside and the patent be
revoked. As an auxiliary neasure oral proceedi ngs were
request ed.

In his reply filed on 14 Novenber 2001, the respondent
(patentee) requested that the appeal be dism ssed. As a
first auxiliary measure it was requested to set the
appeal ed decision aside and to maintain the patent on
the basis of a first auxiliary request or, failing that,
on the basis of a second auxiliary request, both filed
on 14 Novenber 2000 during the opposition procedure. As
a further auxiliary measure, it was requested to

arrange oral proceedings if the main request could not
be al | owed.
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Wth a comruni cation of 6 April 2004, the parties were
summoned to oral proceedi ngs scheduled for 27 July 2004.
In an annex to the sumons, the Board summarized its
prelimnary position with regard to the question of

novelty and inventive step.

Wth letter of 29 June 2004, the appellant infornmed the
Board that it would not attend the schedul ed oral
proceedi ngs and asked that the appeal proceedi ngs be
continued on the basis of the witten subm ssions,

whi ch the Board interpreted as neaning that the

exi sting requests were maintained (see point IIl above).

Oral proceedi ngs took place on 27 July 2004. The
respondent confirmed its previous requests (see
poi nt |V above).

| ndependent clains 1, 10, 16 and 18 according to the
mai n request read as foll ows:

damil:

"An information recordi ng device adapted for use with a
recordi ng nmedi um whereon pre-recorded information is
formed, the pre-recorded information including control
information for controlling the relative notion between
a recording head and a track of the recordi ng nedi um at
a constant |inear velocity, the device conprising first
recordi ng cl ock generation neans for generating a first
recordi ng clock having a clock frequency based on the
pre-recorded information detected at the |ocation of

t he recordi ng head on the recordi ng nedium and control
means for controlling the recording by said recording
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head of information on the recording medi umusing said
first recording clock, characterised in that said
control neans is operable, when there is a change in
the position of the recording head relative to the
recordi ng nmedi um necessitating a speed change of said
recording medium to use said first recording clock to
record information on the recording nediumat a desired
new | ocation thereof when the recordi ng head has
reached said new | ocation without waiting for said
clock frequency to attain a value corresponding to said
new | ocation of the nedi um having obtai ned said

constant |inear velocity."

Cl aim 10:

"An information reproduci ng device adapted for use with
a recordi ng nedi um whereon pre-recorded information is
formed, the pre-recorded information including control
information for controlling the relative notion between
a reproduci ng head and a track of the recordi ng nmedi um
at a constant linear velocity, the device conprising
first reading clock generation neans for generating a
first reading clock having a clock frequency based on
the pre-recorded informati on detected by the
reproduci ng head at the | ocation of said reproducing
head on the recording medium and control neans for
controlling the reading using said first readi ng cl ock
of information reproduced fromthe recordi ng nmedi um and
stored in nenory neans, characterised in that said
control neans is operable when there is a change in the
position of the reproducing head relative to the
recordi ng nmedi um necessitating a speed change of the
recording medium to use said first reading clock to

read information reproduced froma desired new | ocation
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of the recordi ng nmedi um when the reproduci ng head has
reached said new | ocation, wthout waiting for said
clock frequency to attain a value corresponding to said
new | ocation of the nedi um having obtai ned said

constant |inear velocity."

Cl ai m 16:

"A nmethod of recording information on a recording
medi um whereon pre-recorded information is forned, the
pre-recorded information including control information
for controlling the relative notion between a recording
head and a track of the recording nmedium at a constant
linear velocity, the nethod including generating a
first recording clock, for use in recording

i nformation, having a frequency based on the pre-
recorded information detected at the |ocation of the
recordi ng head on the recording nedium characterised
in that when there is a change in the position of the
recording head relative to the recording nmedi um
necessitating a speed change of said recordi ng nmedi um
said first recording clock is used to record
information on the recording nediumat a desired new

| ocation thereof when the recording head has reached
said new | ocation without waiting for said clock
frequency to attain a value corresponding to said new
| ocati on of the nedium havi ng obtained said constant

linear velocity."
Claim 18:
"A method of reproducing information froma recording

medi um whereon pre-recorded information is forned, the

pre-recorded information including control information
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for controlling the relative notion between a
reproduci ng head and a track of the recordi ng nedi um at
a constant |inear velocity, the nethod conprising
generating a first reading clock, for use in reading

i nformation reproduced fromthe recordi ng nedi um and
stored in nenory, the first reading clock having a
frequency based on the pre-recorded information
detected by the reproducing head at the | ocation of
sai d reproduci ng head on the recordi ng nmedi um
characterised in that when there is a change in the
position of the reproducing head relative to the
recordi ng nmedi um necessitating a speed change of the
recording mediumsaid first reading clock is used to
read information reproduced froma desired new | ocation
of the recordi ng nmedi um when the reproduci ng head has
reached said new |l ocation, without waiting for said
clock frequency to attain a value corresponding to said
new | ocation of the nedi um having obtai ned said

constant |inear velocity."

Reasons for the Decision

Background to the invention

1813.D

The invention relates to an information recording
device as defined in claiml1, to an information
reproduci ng device as defined in claim210, to a nethod
of recording information as defined in claim116, and to
a nmethod of reproducing information as defined in
claim 18 of the patent as maintained.

Al clainms refer to a recording nmedi umon which pre-
recorded information is forned, the pre-recorded
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information including control information - usually
referred to as tracking pads or areas in the prior art
- for controlling the relative notion between a
recordi ng/ reproduci ng head and a track of the recording
medi um at a constant |inear velocity. Constant |inear
velocity (CLV) nedia are for exanple CDROMs. In devices
using CLV nedia the rotational speed of a nediumhas to
be adjusted follow ng a radial novenent of the
recordi ng/ reproduci ng head fromone track to another in
order to maintain the speed of the track relative to

t he head constant. Typically, the data transfer is
interrupted during a track change until the speed of
the mediumis fully adjusted. This problem particularly
arises in data-CDROVs where the read/ wite head does
not nove in a sequential manner as in audio CDs. The

cl aimed invention according to all independent clains
overconmes this problemby continuing the data transfer
wi thout waiting for adjustnent to a new constant |inear
velocity after the recordi ng/reproduci ng head has been
noved to a new position, using as clock frequency the
cl ock signal derived fromthe pre-recorded contro

i nf or mati on.

Novel ty and inventive step

The only docunment on which the appellant has based his
appeal is E7. This docunent refers, however, to the
earlier docunent E1, on which the decision of the
opposition was primarily based.

El relates to recordi ng/ reproduci ng nmet hods using a
constant angul ar velocity (CAV) as opposed to constant
i near velocity. According to E1, junping from one
track to anot her causes a phase shift in a control
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signal generated by pre-recorded tracki ng pads because
the tracki ng pads are equally angularly spaced along a
track but are not aligned on adjacent tracks. The
control ling phase-locked | oop (PLL) is in consequence
tenporarily unbal anced by the resulting phase shift. As
aresult, the data transfer is interrupted until phase
and frequency of the PLL-circuit are fully re-adjusted.
Therefore, in E1 a simlar problemis considered as in
the patent in suit. However, the interruption of the
data transfer is not caused by an adjustnment of the

| inear speed but by an adjustnent of the phase of the
control signal. According to E1, the problemis sol ved
by hol ding the frequency of the PLL-circuit constant
until the phase is re-adjusted. This is possible since
the frequency of the control signal for a CAV nediumis
the sane for all tracks and is only unbal anced as a
consequence of the phase re-adjustnent after a track
junp. E1 al so discloses (see colum 8, line 43 to
colum 9, line 3) a second enbodi nent having annul ar
zones of tracking pads within each of which the nmedi um
is operated as a CAV nedium A track junp from one zone
to anot her requires adaptation of the |inear speed, as
in the patent in suit. However, El is silent as to the
details of the read/wite process during a speed change
due to a track junp between zones. In particular, the
docunent does not give any indication that the
read/wite process during a speed change woul d be
resuned before the speed change is fully conpl eted
using the clock signal generated by the tracking pads.
Therefore, the subject-matter of the independent clains
is newwth respect to the disclosure of EL. Mreover,
the solution given in E1 to the problem of inproving
the data transfer tinmes during track junps within a

gi ven zone, which is achi eved by holding the frequency
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of the PLL-circuit constant, cannot be applied for
track junps between different zones since the frequency
has to be changed during such junps. Accordingly, E1l
does not teach the skilled person how to performthe
data transfer during a junp fromone zone to anot her.

E7 relates to the recording/reproducing of data on/from
a hybrid medi um conprising annul ar zones wi thin each of
whi ch the mediumis operated as a CAV nedium as

di scussed above in connection with the second

enbodi nent of El1. Between different zones, the linear
velocity is changed, as in a CLV system In E7, a
solution to the problemof data interruption by a phase
shift, differing fromthe solution of El, is given.
According to E7, the tracking pads within a given zone
are angul arly aligned such that there is no phase shift
when the head noves fromone track to another within
the zone and no resulting interruption of the data
transfer. Again, no information is given in the
docunent about the read/wite process during a speed
change caused by a track junp between zones. In
particular, there is no indication that the data
transfer would be resunmed before the speed change is
fully conpleted using the clock generated by the
tracki ng pads. Therefore, the subject-matter of the

i ndependent clains is newwth respect to the

di scl osure of E7. As before, the solution given in E7
for inproving the data transfer speed during track
junps within a given zone, namely by angularly aligning
the tracking pads within the given zone, cannot be
applied for track junps between different zones since

t he tracki ng pads of different zones cannot all be
aligned to each other, as becomes readily evident from
Figure 3 of E7. Accordingly, E7 does not teach the
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skilled person how to performthe data transfer during

a junp fromone zone to anot her.

2.3 The appel |l ant basically argued that E7 dealt with the
sanme problemas the present invention as it al so
di scussed the problem of head junps fromone zone to
anot her invol ving the adjustnment of the |inear speed of
the tracks with respect to the head.

However, the problemactually considered in E7 is
according to colum 1, line 68 to colum 2, line 13
only the interruption of the reading/witing process
due to junps within the sanme zone (see in particular
the sentence bridging colums 1 and 2). The term
"reacquired” in colum 2, line 10 inplies that for
track junps within a given zone the systemreturns to
the sane frequency as before the track junp. Junping
fromone zone to another woul d necessitate a frequency
change. No direct consideration of track junps between
zones is given in E7, although it is conceivabl e that
the skilled person studying E7 m ght al so becone aware
of the data transfer problem caused by track junps

bet ween different zones.

2.4 According to the appellant, the passage at colum 8,
lines 4 to 7 of E7 enbraced speed changes due to junps
fromzone to zone since the passage states that the PLL
responds to "any fluctuations in the speed of the disk
froma desired level"”. This suggested a sol ution
simlar or identical to the one given in the patent in

suit.

Al t hough such a literal interpretation nmay arguably be
possi bl e, the context suggests that only m nor speed

1813.D
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fluctuations within a track segnent, in particular

t hose due to eccentricities of the disk, are considered
as becomes clear froma simlar passage in El

(colum 3, lines 23 to 35 of El).

Furthernore, the teaching of the passage at colum 4,
lines 27 to 32, to which the appellant has al so
referred, is inconsistent with his interpretation of

t he above passage in colum 8. The passage at colum 4
reiterates a requirenent discussed in connection with
the prior art at colum 6, line 40 to colum 7, line 32
of the patent in suit, nanely that the disk speed has
to be rapidly re-adjusted before data can reliably be
transferred. This is clearly inconsistent with the
appellant's interpretation of the passage in colum 8
and the present invention, nanely that the data
transfer can be resuned before speed has been fully re-
adj ust ed.

Since neither E1 nor E7 suggests to the skilled person
that it is possible to record or read informati on when
the recording or reproduci ng head has reached a new

| ocation without waiting for the clock frequency to
settle down at the new constant |inear velocity, a
feature present in the four independent clainms 1, 10,
16 and 18, it follows that the subject-matter of each

of these clains involves an inventive step.

There being no further objections, it follows that the
appeal nust be dism ssed.
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Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

D. Magliano A S Cdelland

1813.D



