BESCHVWERDEKAMVERN
DES EUROPAI SCHEN
PATENTAMI'S

I nternal distribution code:
(A) [ ] Publication in QJ

(B) [ ] To Chairmen and Menbers
(O [x] To Chairnen

(D) [ 1 No distribution

Case Nunber:

Appl i cation Nunber:

BOARDS OF APPEAL OF
THE EUROPEAN PATENT

CHAMBRES DE RECOURS
DE L' OFFI CE EUROPEEN

OFFI CE DES BREVETS
DECI SI1 ON
of 21 February 2002
T 0300/01 - 3.2.1
95942780. 8
0797530

Publ i cati on Nunber:
| PC.
Language of the proceedi ngs:

Title of invention:

B65D 77/ 06, B65D 19/10

EN

Basepl ate for a pallet container

Pat ent ee:

Koni nkl i j ke Enbal | age I ndustrie Van Leer

Opponent :

PROTECHNA S. A

Headwor d:

Rel evant | egal provisions:
EPC Art. 56

Keywor d:

"I nventive step (yes)"

Deci sions cited:

Cat chword

EPA Form 3030 10.93

N. V.



Europdisches European Office européen

o) Patentamt Patent Office des brevets

Beschwerdekammern Boards of Appeal Chambres de recours

Case Nunber: T 0300/01 - 3.2.1

DECI SI ON
of the Technical Board of Appeal 3.2.1
of 21 February 2002

Appel | ant : PROTECHNA S. A
(Opponent) Rue Saint-Pierre 8
CH 1710 Fribourg (CcH

Represent ati ve: Pir ckhauer, Rolf, Dipl.-1Ing.
Am Rosenwal d 25
D- 57234 W | nsdor f (DE)

Respondent : Koni nkl i j ke Enbal | age I ndustrie Van Leer N.V.
(Proprietor of the patent) P.O Box 25
NL- 1180 AA Anstel veen (NL)

Representati ve: de Bruijn, Leendert C
Neder | andsch Cctrooi bureau
P. O Box 29720
NL- 2502 LS Den Haag  (NL)

Deci si on under appeal: Deci si on of the Opposition Division of the
Eur opean Patent O fice posted 26 February 2001
rejecting the opposition filed agai nst European
patent No. 0 797 530 pursuant to Article 102(2)
EPC.

Conposi tion of the Board:

Chai r man: F. @Qunbel
Menbers: M Ceyte
J. Van Moer



- 1- T 0300/ 01

Summary of Facts and Submn ssions

The respondent is the proprietor of European patent
No. O 797 530 (application No. 95 942 780.8).

Claim1l reads as foll ows:

"1. Baseplate (4) for a pallet container (1), which
pal | et contai ner conprises a foot section (2)
Wi th, said baseplate positioned thereon, and a
cont ai ner section (3) supported by said basepl ate,
sai d basepl ate being shaped to correspond with the
under si de of the container section and bei ng
provided with at | east one downwardl y- sl opi ng
section running towards a recess (5) which is
provided in the base of the base section, said
recess being arranged to accommpdate a val ve of
the container, characterised in that the bearing
surface (12) of the baseplate is constructed such
that it slopes dowwardly fromthe centre to the
outer periphery, and has gutter neans (8) around
t he periphery."

1. The patent was opposed by the appellant on the ground
of lack of inventive step.

The following state of the art was inter alia cited in
t he opposition proceedi ngs:

D1: EP-A-509 228,
D3: US-A-5 346 094.

The Opposition Division rejected the opposition in a
deci si on posted on 26 February 2001.
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On 10 March 2001 the appel l ant | odged an appeal agai nst
this decision, with the appeal fee being paid at the
same tine.

In the statenment of grounds of appeal filed on 8 June
2001 the foll owi ng docunents were cited for the first
time:

D4: DE-U 1 875 261,

D5: US-A-5 161 690,

D6: US design patent 143 128.

The appel | ant requested that the decision under appea
be set aside and that the patent be revoked.

It made essentially the foll ow ng subm ssi ons:

As it is apparent fromthe newly cited docunents D4 to
D6 the arrangenent of a container bottom which is doned
upwardly as well as of gutter neans around the

peri phery of the bottom was comon general know edge.

Confronted with the problemunderlying the patent in
suit, i.e. selecting a shape for the base plate which
prevents its sagging wthout increasing the materi al
needed for its construction, the skilled person would
have consi dered docunment D4 which teaches the provision
of a profiled structure for the contai ner bottomin
order to substantially reduce its bendi ng under | oadi ng
(cf page 2, second paragraph of this citation). The
skill ed person would al so have recogni sed that in such
case the wall thickness of the container bottom and
thus the material consunption could be reduced. Thus it
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woul d have been obvious for himto provide the known
base plate according to docunent D1 with a done
directed upwardly towards the centre of the base plate.

Therefore the claimed base plate was not inventive over
t he conbi nation of docunents D1 and D4.

The respondent (patent proprietor) rejected in detai

t he argunents brought forward by the appellant and
submtted that the clained subject-mater was inventive
over the opposed prior art docunents.

It requested that the appeal be dism ssed and that the
patent be mai ntained as granted.

In a comruni cati on posted on 8 Cctober 2001 the Board
expressed its prelimnary viewthat the late-filed
docunents D4 to D6 did not apparently add anything
rel evant to the docunents D1 and D3 filed on tine and
that the clained base plate appeared to be inventive
over the conbination of these two docunents.

The appel lant did not respond to this comuni cati on.

Reasons for the Decision

1
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The appeal is adm ssible.

Novel ty

The Board is satisfied that the subject-nmatter of
claiml1l is novel over the opposed prior art docunents.

Since this was never disputed during the opposition or
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appeal proceedings, there is no need for further
detail ed substantiation of this matter.

I nventive step

Caiml is based in its pre-characterising portion on
the disclosure of prior art docunent D1. It is not
disputed that this citation represents the nearest
prior art.

D1 discloses a pallet container having a base plate

whi ch is downwardly donmed, so that the | owest point of
the base plate is located in the centre. Fluid fromthe
container flows fromthe periphery towards the centre
and fromthere noves, via a |longitudinal channel which
opens into the recess, towards the val ve.

According to the European patent a base plate of this
kind suffers fromthe problemthat because of its
downwardly donmed bottomthere will be a tendency for
said base plate to sag downwards. This inplies an

I ncrease of the material needed for the construction of
t he base plate.

Therefore the technical problemto be solved by the
present invention is to provide a base plate of the
type stated in the pre-characterising portion of the
claim which overcones this disadvantage i.e. which
avoids its sagging wthout increasing materi al
consunption while maintaining an efficient drainage of
the fluid.

This problemis in essence solved by the foll ow ng
features stated in the characterising part of claim1l:
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(i) the bearing surface of the base plate is
constructed such that it slopes dowwardly from
the centre to the outer periphery i.e. the bearing
surface i s donmed upwardly towards the inside of
the base plate, and

(ii) the bearing surface has gutter neans around the
peri phery.

3.3 As to the issue whether the clained teaching can be
derived in an obvious manner fromthe opposed prior art
docunents, the following is to be observed:

3.3.1 Docunent D3 discloses a drumbottomfor facilitating
the enptying of drum containers. The drum bottom of
I ntegral one-piece construction has a central section
and a profiled rimsection extending circunferentially
about the periphery of the central section. The centra
section is doned upwardly towards the inside of the
drum container and is also provided with gutter neans
referred to as "drai nage channel " extendi ng about the
peri phery of the central section.

The gutter neans are tapered in a dowwardly direction
towards a depression provided on the periphery of the
central section of the drum bottom The depression
accommodat es a punp nechani sm for renoval of the
col l ected contents fromthe drum bottom

Thus it is true that the central portion of the drum
bott om conprises the features (i) and (ii) of the
characterising part of the claim However it cannot be
accepted that a skilled person when considering
docunent D3 woul d have realized that the upwardly doned
central section of the drum bottom woul d have a
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significantly | ower tendency to sag when applied to a
base plate according to the pre-characterising part of
claiml1l, wth a dowmmwardly doned base plate as known
from docunent DL.

Furthernore, the rimsection of this one-piece drum
bott om conprises a raised ridge and an outernost trough
whi ch circunscribe the entire central section of the
drum bot t om

It is stated that the outer nost trough is flat for
stabilizing the drumcontainer in an upright position.
The skilled person would also ook at this profiled rim
section and realize that this rimsection together with
the side wall of the drum contai ner woul d have an
effect upon the strength of the drumbottomand its
tendency to sag.

Finally, as rightly stated in the appeal ed decison it
was not obvious for the skilled person confronted with
the problem underlying the patent in suit in the field
of base plates for pallet containers,

(a) to consider docunent D3 which relates to a bottom
for drum contai ners,

(b) to select only the central section of the
one- pi ece drum bottom di scl osed therein, while
excluding its rimsection, and

(c) to apply this central section of the one-piece
drum bottomto the known base plate for a pallet

cont ai ner accordi ng to docunent DL.

Wthout an ex post facto analysis a skilled person
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woul d not have been |led by the content of docunent D3
to consider only the central part of the disclosed
one- pi ece drum bottom

For the follow ng reasons which were already given in
the Board's comuni cation of 8 Cctober 2001, the |ate-
filed docunents D4 to D6 are less relevant to the
ground of lack of inventive step than docunents D1 and
D3 filed in tinme and thus cannot prejudice the

mai nt enance of the patent as granted:

D4 belongs to the far renote technical field of heating
oi | containers which are not designed to be
transported. The heating oil container according to
this citation is provided with a profiled bottom havi ng
a roof |ike shape, whose structure is significantly
different fromthat of an upwardly donmed bottom It is
stated that this profiled structure limts bending of
the bottom under | oading. Docunent D4 fails in any case
to disclose the essential feature (i) of the clained

i nvention. Therefore, the skilled person applying the
teaching given there to the known base plate according
to docunent D1 would not arrive at the clained

i nventi on.

D5 di scloses a parallelepipedic transport container for
noi sture emtting goods, particularly fish conprising a
doubl e wal | ed bottom havi ng an upper wall and a | ower
wal | . This double walled bottom cannot solve the
probl em underlyi ng the European patent, i.e. that of
avoi di ng saggi ng wi thout increasing the material needed
for the construction of the base plate for pallet
cont ai ners.

D6 is a US design patent nerely showi ng a vessel of
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i ntegral one-piece construction for separating cream
Such vessel is by no neans conparable to the cl ai ned
| ow transportabl e base plate or pallet which is

desi gned for supporting a container section, whose
bottom part fits into the base plate.

3.3.3 Accordingly in the Board' s judgenent, the subject-
matter of claim1l as granted involves an inventive step
(Article 56 EPC) so that the patent is to be maintained
on the basis of this main claim

4. Dependent clains 2 to 7 concern particul ar enbodi nents
of the invention clained in claiml and are |ikew se

al | owabl e.

Thus the opposition ground rai sed does not prejudice
t he mai ntenance of the European patent as granted.

O der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

S. Fabi ani F. Gunbel
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