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Summary of Facts and Subm ssi ons

1821.D

Thi s appeal is against the decision of the opposition
di vision finding European patent No. 0 756 785 in
anended formto neet the requirenents of the EPC

Opponents 1 and 2 had filed an opposition agai nst the
patent as a whole and on the grounds as set out in
Article 100(a) EPC. In the opposition proceedings, the
opponents referred inter alia to the follow ng prior
art docunents:

D1: US 4749992 A

D4: US 4636771 A

D5: US 4772870 A; and

D6: M Tanaka, "Hi gh Frequency Noi se Power Spectrum
| npedance and Transmi ssion Loss of Power Line in
Japan on I ntrabuil ding Power Line Comunications”,
| EEE Transacti ons on Consuner El ectronics,
Vol . 34, No. 2, May 1988, p. 321 - 326.

Fol | owi ng oral proceedings, the opposition division
hel d that the subject-matter of claiml of a main
request and of a second auxiliary request |acked
novelty having regard to the disclosure of D1, that the
subject-matter of claim1 of a first auxiliary request

| acked an inventive step having regard to the

di scl osure of D4, and that the subject-matter of

i ndependent clains 1 and 5 of a third auxiliary request

i nvol ved an inventive step.
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Both the proprietor (appellant 1) and opponent 2
(appel l ant 2) | odged an appeal against the deci sion.
Wth their statenent of grounds of appeal, appellant 1
requested that the inpugned decision be set aside and
that the patent be maintained either as granted (main
request) or in a formaccording to the first auxiliary
request as filed during the opposition procedure
(auxiliary request). Appellant 2 with their statenent
of grounds requested that the inmpugned decision be set
aside and that the patent be revoked in its entirety.
In support of their argunents, appellant 2 filed the
fol |l owi ng docunents:

D9: M Tanaka, "Transm ssion Characteristics of a
Power Line used for Data Communi cations at Hi gh

Frequenci es", | EEE Transacti ons on Consuner
El ectronics, Vol. 35, No. 1, February 1989, p. 37
- 42,

D10: US 5066939 A; and

D11: EP 0470185 B

Bot h appellants conditionally requested oral
pr oceedi ngs.

The parties were summoned by the Board to oral
proceedi ngs. In a comuni cati on acconpanyi ng the
sunmons, the Board gave a prelimnary opinion.

In response to the Board' s communi cation, appellant 1
filed a new main request and a plurality of auxiliary
requests, replacing the requests as filed with the
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statenment of grounds. Further, argunments as to their
allowability were presented.

Oral proceedings were held on 13 May 2004 during which
appellant 1 withdrew all existing requests and filed a
singl e request including two independent clains 1 and 5.
At the end of the oral proceedings the chairnman
announced the Board's deci sion.

The argunents agai nst the mai ntenance of the patent

gi ven by appellant 2 during the oral proceedings may be
summari zed as follows. The subject-matter of claiml

| acked an inventive step having regard to a conbi nation
of D5 and D1. In particular, starting fromD5 as
representing the closest prior art, it would have been
obvious for a person skilled in the art to use an in-
bui | di ng power line carrier (PLC) conmunications system
for the transm ssion of a tel ecommunications signal

bet ween two separated buil dings and, in case of the
bui |l di ngs being far apart, to use a cable TV line, i.e.
a broadband tel econmuni cati on network, for the | ong-

di stance transm ssion of the tel ecomunications signal
bet ween the buildings as taught by D1 (Figure 1

colum 1, lines 63 to 66, colum 2, lines 41 to 54).

Furt her, appellant 2 argued that the system disclosed
in D1, formng a star network with a central control
unit 1 in the enbodinent illustrated in Figure 1
permtted the transm ssion of a tel econmunications
signal between two local sites via the central control
unit 1, in away simlar to that in the conmunications
system as disclosed in Figure 1 of D4, in which two
subscri bers, connected to the sane power |ine 10, e.g.
S3 and S4, or each connected to a different power |ine,
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may communicate via the central office termnal 14 and
t he conventional tel ephone system 16.

Appel lant 1 essentially argued that D5 was concerned
with an in-building point-to-point PLC comunications
system there being no need to introduce a section of a
br oadband t el econmuni cati ons network in place of the
shi el ded AC power |ine 13 carrying the

t el econmuni cations signal (Figure 1). Furthernore,
since the systemaccording to D5 ainmed at providing a

t el econmuni cati ons system which used the AC wiring
systeminside the building in order to avoid the
necessity of providing a broadband tel ecommuni cati ons
network, D5 taught away fromthe introduction of such a
net wor k.

Appel lant 1 requested the Board to maintain the patent
on the basis of clains 1 and 5 as filed during the oral
proceedings and clains 2 to 4 as granted and further
requested the Board not to admt docunments D9 to D11.
Appel l ant 2 requested that the inpugned decision be set
aside and that the patent be revoked in its entirety.

Claim1l as filed during the oral proceedi ngs reads as
fol |l ows:

"A network linking a plurality of prem ses (142),
conpri si ng:

a section of broadband tel ecomuni cations network
(130) and

a plurality of electrical power cables (134) each
connected to a respective one of the prem ses for
supplying mains electrical power thereto, and each
being entirely external to said plurality of prem ses,
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each of said power cables al so being connected to
t he section of broadband tel ecomuni cati ons network so
that tel ecomunications signals are transm ssible
bet ween the section of broadband tel ecomunications
network and each of said power cables,

i nput nmeans for the input on to one of the power
cabl es of a tel econmuni cations signal having a carrier
frequency greater than 1MHz and out put neans for
renovi ng said tel ecormuni cations signal fromone of the
power cabl es,

wherein the tel ecommuni cations signal is
transm ssible froma first one of said plurality of
prem ses to a second one of said plurality of prem ses
by being transmtted al ong the power cable of the first
prem ses, followed by the section of broadband
t el econmuni cati ons network and fol |l owed by the power
cabl e of the second prem ses.™

Claim5 as filed during the oral proceedi ngs reads as
fol | ows:

"A nethod of transmtting a tel econmmunications signal
between a pair of buildings, including the steps of:
(i) transmtting the signal froma first building
al ong an external power cable for supplying mains power
to the first building, followed by
(ii) transmtting the signal along a section of
br oadband t el ecommuni cati ons network, followed by
(iii) transmtting the signal along a second
external power cable for supplying mains electrical
power to the second buil ding,
wherein the carrier frequency of said
t el ecommuni cations signal is at |east 1MHz."
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Reasons for the Decision

1.2

1821.D

Adm ssibility of docunments D9 to D11

At the oral proceedings appellant 2 submtted that
docunents D9 to D11 were nerely cited as supplenmentary
evidence in support of their allegation that the

subj ect-matter as found by the opposition division to
nmeet the requirenents of the EPC, |acked an inventive
step for the reasons as set out in their statenment of
grounds of appeal. Further, as set out in their
statenment of grounds of appeal (page 2, point 1, |ast
par agraph), D9 to D11 were deened rel evant to the
extent that they reflected the know edge of a skilled
person in the field of power |ine comunication before
the priority date of the contested patent.

In accordance with Article 114(2) EPC, the Board may
di sregard facts or evidence which are not submtted in
due tinme. In the present case, no specific reasons were
put forward to justify the late filing. Further, the
Board notes that the disclosure of D9 is very simlar
to that of D6 (by the sanme author), that D10 does not
seemto be nore pertinent than other docunents on file
relating to in-house power line carrier (PLC)

comuni cation systens (for exanple, D5), and that, as
al ready pointed out in the Board' s comunication, D11
does not constitute prior art within the neani ng of
Article 54(2) EPC. The Board therefore considers
docunents D9 to D11 not to be prima facie highly

rel evant in the sense that any one of these docunents
woul d be highly likely to prejudice nmaintenance of the
pat ent .
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1.3 Documents D9 to D11 are therefore not admtt ed.

2. Amrendnent s

The Board is satisfied that the anmendnments nmade to the
clainms do not give rise to objection under Article 84
EPC, that the clainms do not contain subject-matter

whi ch ext ends beyond the content of the application as
filed (Article 123(2) EPC) and that the scope of
protection has not been extended during the opposition
and appeal proceedings (Article 123(3) EPC). No

obj ection under these articles was raised by any of the
parties during the opposition and appeal proceedi ngs.

3. | nventive step

3.1 At the oral proceedings docunents D1, D4 and D5 were
referred to by appellant 2 in relation to clains 1 and
5 as filed during the oral proceedings. In the Board's
vi ew, none of these docunents or any conbi nation
t hereof renders the subject-matter of clains 1 and 5
obvi ous. The reasons are as foll ows.

3.2 Docunent D5 was consi dered by appellant 2 to represent
the closest prior art (see point VIII). This docunent
di scl oses an RF conmuni cations systemincluding a
network linking two locations in a building (see, in
particular, Figure 1 and the abstract). The network
i ncludes input neans 11, 21 (see Figures 1 and 2) at
the first location for the input of a broadband RF
t el econmuni cations signal, e.g. a video signal, having
a carrier frequency greater than 1 MHz (colum 3,
lines 18 to 23) on to the ACwring systemof the

1821.D
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bui | di ng and out put neans 12, 25 (Figures 1 and 3) at

t he second | ocation for renoving the tel econmunications

signal fromthe AC wiring system

The subject-matter of claim1 differs fromthe system

disclosed in D5 in that:

(i)

(i)

the network links at | east two pren ses;

the network includes a plurality of electrical
power cables connected to a respective one of the
prem ses and entirely external to the prem ses;
and

(iii)the power cables are each connected to a section

of broadband tel ecommuni cati ons network, wherein

t he tel econmuni cations signal is transm ssible
fromthe first prem ses to the second prem ses by
being transmtted al ong the power cable of the
first prem ses, followed by a section of broadband
t el ecommuni cati ons network, and followed by the
power cable of the second prem ses.

The provision of a section of broadband

t el econmuni cations network allows for the propagation

of the broadband tel ecomunications signal over a

di stance | onger than woul d have been possible if only

el ectrical power cables were used, since at a carrier

frequency greater than 1 MHz, attenuation effects in

power cables limt the distance over which the signal

can be transmtted (see also the patent specification,

colum 1, lines 35 to 46).
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The probl em underlying the present invention may
therefore be seen as nodi fying the system disclosed in
D5 such as to permt broadband signal transm ssion over
| onger di st ances.

In the Board's view, it would have been obvious for a
person skilled in the art to use the system accordi ng
to D5 for linking two nearby prem ses, e.g. a central
buil ding and an outbuilding (e.g. a dwelling and a
shed), since such a use would not present any
unexpected technical problens to be overcone. The AC
wiring systemwould in such a case include at |east one
external electrical power cable, the ends being
connected to a respective one of the prem ses.

However, there is no suggestion in D5 to insert a
section of a broadband tel ecomunications network into
such an external electrical power cable in a way
simlar to that as defined by feature (iii). In the
Board's view, renoving (part of) the externa

el ectrical power cable would be seen by the skilled
person as goi ng agai nst the purpose of providing the
external power cable in the first place, which is to
supply electrical power to the outbuilding.

Further, the Board notes that although the use of a

tel ephone line as a transm ssion nediumis nentioned in
D5 (colum 4, lines 61 to 64, and colum 5, lines 30 to
47), this is nmerely described as an alternative for the
AC wiring systemand therefore teaches away from nmaking
any conbi nation of the tel ephone line and the AC wiring

system
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Hence, D5 neither discloses nor suggests a transni ssion
path for the tel ecomunications signal conprising the
conbi nati on of a power cable, a section of broadband

t el econmuni cati ons network, and a further power cabl e,
as defined by feature (iii).

3.7 Neither is feature (iii) disclosed by D1 or D4:

3.7.1 D1 (see, in particular, the abstract and colum 1,
lines 39 to 41 and 49 to 54) discloses a systemfor
nmeasuring power consunption of distributed units at
| ocal sites and for controlling power availability to
those units. The systemis centrally controlled by
central control unit 1 (Figure 1), which receives and
transmts data signals fromto |local relay nodules 2 at
the local sites via, for exanple, cable TV lines
(colum 1, lines 63 to 65). Each relay nodule, in turn,
receives and transmits data signals fromto its
corresponding site units 8, 9, 10 via a power |line 34
(Figures 1 and 3). The transmission path for the data
signals froma site unit to the central control unit
thus only includes a power |ine and a broadband
t el econmuni cati ons network forned by the TV cable lines.
A conmuni cati on between two relay nodul es or between
site units of different user sites is not provided for
and in view of the above-nentioned purpose of the
system woul d not be desirable. Hence, Dl does not
di scl ose feature (iii).

3.7.2 D4 (see, in particular, Figure 1 and colum 1, lines 16
to 20) relates to a systemfor use in a sparsely
popul ated region, in which a tel ephone comunication
bet ween a subscriber termnal S1, ..., Sn (see Figure 1)
and a receiving party is established via a power |ine

1821.D
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10 connected both to the subscriber termnal and to a
central office termnal 14, which is in turn connected
to a conventional telephone system 16 to which the
receiving party is connected (see colum 3, lines 48 to
62). The central office termnal 14 recogni zes and
accepts the carrier frequency signal assigned to a
subscriber termnal for the transm ssion of its voice
signal over the power line (colum 3, lines 29 to 40

and 48 to 62) and converts it to a conventional voice
signal, which is coupled to the conventional telephone
system 16 for transm ssion to the receiving party over
conventional telephone lines (colum 3, lines 58 to 62).
D4 does not give further details on the connection

bet ween the tel ephone system 16 and the receiving party.
Hence, D4 does not disclose feature (iii) either.

It follows that, starting from D5, neither the

conbi nation of D5 and D1 nor that of D5 and D4

di scl oses or suggests the inclusion of feature (iii)
into the systemdisclosed in D5.

Havi ng noted that in their statenent of grounds of
appeal , appellant 2 also considered D1 and D4 as
starting points for an inventive step objection against
the clains on file at the tinme, the Board al so

consi dered the question of inventive step in respect of
the present clains using either D1 or D4 as starting
poi nt .

Starting fromD4 first, one of the distinguishing
features is that there is provided a section of

br oadband t el ecommuni cati ons network capabl e of
transmtting a tel ecommuni cations signal having a
carrier frequency greater than 1 MHz (see point 3.7.2
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above). This, in accordance with the patent in suit,
has the effect that broadband signals, such as
television signals, may be transmtted over the network
I inking the prem ses (see the patent specification,
colum 1, lines 54 to 55).

Faced with the underlying problem of nodifying the
system according to D4 such as to allow for the

transm ssion of signals other than voice signals, the
skilled person would not find the proposed solution in
D1 or Ds:

The system of D1 uses carrier frequencies of 180 and
200 kHz or lower for the transm ssion of the digital
data representing status and utility use signals
(colum 5, lines 7 to 14, columm 6, lines 24 to 26).
These signals are small-band signals. Consequently, D1
does not hint at using a carrier frequency greater than
1 MHz on the power cabl es.

D5 relates to an in-house point-to-point comunication
system whereas D4 relates to an open tel ephone

communi cation system in which the subscriber termnals
may be separated by distances of mles (colum 1,

lines 16 to 20, and colum 3, lines 1 to 2). If,
neverthel ess, the skilled person were to apply the
teaching of D5, according to which broadband (TV)
signals are transmtted by neans of a power

comuni cation system (PLC) at a carrier frequency
within the range of 50 to 600 MHz (D5, the abstract),
to the systemaccording to D4, he would, in the Board's
view, apply it to one or nore of the subscriber
termnals S1, .., Snindividually, i.e. at the
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respective prem ses only, w thout achieving any
br oadband conmuni cati on between the different prem ses.

Starting alternatively fromDl, in view of the purpose
of the systemof Dl (see point 3.7.1), in order to
arrive at the clainmed subject-matter, it would have
been necessary to extend the transm ssion path by the
i nclusion of a second external power cable at the other
end of the broadband cable TV lines, i.e. at, but stil
outside, the central control unit 1 form ng the second
prem ses. Such feature is neither disclosed nor
suggested by D4 (cf. Figure 1. central office

term nal 14, conventional telephone system 16) or D5
(1 n-house comruni cation only).

It follows that the subject-matter of claim1 involves
an inventive step having regard to D1, D4, D5 or any
conbi nation thereof (Articles 52(1) and 56 EPC). The
sanme reasoning applies nutatis mutandis to claimb5,
defining nmethod steps corresponding to the

constructional features of claiml.
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For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to maintain the patent on the basis of the
fol |l owi ng docunents:

- claims 1 and 5 as filed during the oral
proceedi ngs (see point Xl), clainms 2 to 4 as
gr ant ed;

- description as anmended during the oral proceedings
bef ore the opposition division;

- Fi gures as grant ed.

The Regi strar: The Chai r man:

A. Wl i nski A S Cdelland
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