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Summary of Facts and Subm ssi ons

1700.D

The opposition division's decision rejecting the
opposi ti on agai nst European patent No. 0 708 609 was
posted on 12 February 2001.

On 2 March 2001 the appellant (opponent) filed an
appeal and paid the appeal fee. The statenent of
grounds was filed on 12 June 2001.

Claim1 as granted reads:

"A toot hbrush exhibiting superior interproxinml and
gi ngi val margin cl eani ng conpri si ng:

(a) an el ongated handl e nenber (12);

(b) a head nenber (14) connected to one end of the
handl e nenber (12) conprised of a "toe" portion (20)
distal to the handle and a "heel" portion (22) proxinm
to the handl e and adjacent said toe portion;

(c) amultiplicity of bristles (24) extending fromthe
heel portion (22), the distal ends of said bristles
formng a longitudinally aligned concave shape; and

(d) a multiplicity of bristles (30) extending front the
toe portion (20); characterized in that the

| ongi tudinally aligned concave shape is a groove (28)
whi ch extends the entire I ength of the heel portion
(22), and the distal ends of the bristles of the heel
portion proximal to said toe portion (20) forma
generally linear profile when viewed fromthe side, and
in that the side profile view of the distal ends of al
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of the bristles extending fromthe toe portion fornms a
generally linear surface which forns an obtuse angle
relative to said generally linear profile of the distal
ends of the bristles extending fromthe heel portion
proximal to said toe portion, and the side profile of
the toe portion results in a wedge-shape with the
tallest toe portion bristles being at the end of the
head (14) which is distal to said handle (12)."

L1l The foll owi ng docunents played a role in the appeal
pr oceedi ngs:

D1: US-A-1 018 927
D3: US-A-4 882 803
D6: US-A-4 800 608
D7: US-A-4 109 339

| V. Both parties attended oral proceedings on 23 June 2003.
During the appeal proceedings the appellant argued that
t he toothbrush defined by claim 1l | acked novelty over
t he teachings of Dl and | acked inventive step over the
teachings of the prior art docunents on file conbi ned

in various pairs and groups.

During the appeal proceedings the respondent (patentee)
countered the appellant's argunents.

1700.D
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The appel | ant requested that the decision under appeal
be set aside and that the patent be revoked.

The respondent requested that the appeal be dism ssed
and that the patent be maintai ned unanended.

Reasons for the Decision

2.2

2.3

1700.D

The appeal is adm ssible.

Interpretation of claiml

The expression "generally linear” is used in claiml
concerning the distal ends of the bristles of the heel
and toe portions (lines 8 to 17 of colum 6).

The present Figures 8 to 10 each show a straight

line 26 representing the distal ends of the bristles 24
of the heel portion 22 proximal to the toe portion 20,
and a straight line representing the distal ends of the
bristles 30 of the toe portion 20.

However the distal ends of the bristles in each portion
will in practice not be precisely in a straight |ine
because of inaccuracies in cutting the bristles and
setting themin the handl e, and because the distal ends
may not be perfectly plane but nay be jagged or

rounded.

Thus it is reasonable to weaken the precise term
"linear"” by prefixing it with the word "generally". The
board considers that the resulting term"generally
linear” nmeans a cl ose approximation of a straight line
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but does not cover a |ine which deviates substantially
froma single straight |ine.

Claim1l1 specifies inlines 11 to 14 of colum 6 "t hat
the side profile view of the distal ends of all of the
bristles extending fromthe toe portion fornms a
generally linear surface". This need not nean that said
surface is planar but that, in all |ongitudinal
sections of the toe portion, the side profile viewis
generally linear. If, as envisaged in colum 5, |line 43
of the description, the heel groove is to extend up
into the toe region then the groove nust be so
constructed that the generally linear surface stil

exi sts.

Claim1l refers inlines 19 to 21 of colum 6 to "the
tallest toe portion bristles being at the end of the
head (14) which is distal to said handle (12)."

This is clearly the case in Figures 8 and 9 of the
present patent. However in Figure 10 the wedge shape is
created by positioning toe bristles 30 of the sane

| ength at an angle. The enbodi nent of Figure 10 is
clearly intended to be an enbodi nent of the invention
and the reader would imedi ately realize that this part
of the claimhas to be interpreted (in accordance with
Article 69(1) EPC) as neaning that the distal ends of
the bristles have to be highest at the end of the head
which is distal to the handle (i.e. the highest point
of the profile).
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Novelty - claim1 - D1

D1 discl oses a toothbrush having the features of the
pre-characterising portion of the present claim 1.

The present claiml1, inlines 5 to 8 of colum 6,
specifies that "the longitudinally aligned concave
shape is a groove (28) which extends the entire length
of the heel portion (22)".

The two transverse rows of tufts of bristles on the
left of Figures 1 to 3 of D1 nake up the toe portion
(using the term nology of the present claim1) while
the six rows on the right make up the heel portion.

Lines 72 to 81 of the right hand col um of page 1 of D1
state that "The bristles b are cut or arranged so that
a central |ongitudinal groove c is had, which groove,
however, does not extend throughout the entire length
of the brush head, but stops short of the point B. As
shown in Fig.3, the groove termnates at C which is in
the first one of the transverse rows having the snaller
nunber of tufts, thus |eaving intact the other
transverse row which is next to the point B."

Thus, in the particul ar enbodi ment, the groove c does
not extend the entire length of the heel portion.

The appel | ant however argues in lines 3 to 6 on page 4
of the statenent of grounds of appeal that "Although
the specific enbodinent illustrated in DI shows its
groove ending at C before the third tuft fromthe tip
end, nothing in D1 excludes or prejudices against the
possibility of the groove extending at |east as far as
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the second tuft fromthe tip end, provided only that
t he groove ends short of the peak B."

However, even if this possibility mght be within the
general disclosure of D1, it is not disclosed directly
and unanbi guously. The general disclosure does not take
away the novelty of the specifically clained
arrangenment of the groove extending the entire |length
of the heel portion.

The appellant argues in lines 7 to 9 of page 4 of the
statenent of grounds of appeal that "There is no reason
why the skilled person would not seriously contenplate
extendi ng the groove toward the tip of the head renote
fromthe handl e, beyond the position C shown in the
speci fic enbodi nent of D1, within the general

di scl osure of D1."

However even if this argunment were correct it would
only affect inventive step and the clained feature
woul d still be novel.

The present claim1, inlines 8 to 11 of colum 6,
specifies that "the distal ends of the bristles of the
heel portion proximal to said toe portion (20) forma
generally linear profile when viewed fromthe side".

Figure 2 of D1 is a side view of the toothbrush. The
six transverse rows of tufts of bristles on the right
of the Figure make up the heel portion. The tops of
these tufts are shaped so that in side view the distal
ends of the bristles are arranged al ong a saw t oot hed
line. This line should be conpared with the straight
line shown in Figures 8 to 10 of the present patent
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which in practice would be marred only by inaccuracies
and tip rounding.

The board finds that the saw toothed |line of the distal
ends of the bristles in DL is not "generally linear" as
required by the present claim1l.

The appellant argues in line 21 of page 4 of the
statenent of grounds of appeal that "Dl is silent about
the profile of the ends of its heel portion bristles”
and in lines 26 to 28 that "The skilled reader would
seriously contenpl ate replacenent of the pointed ends
of the "heel" bristles of the specific enbodi nent of D1
with flat-ended tufts with their ends in a |inear
profile.”

However even if this argunment were correct it would
only affect inventive step and the clained feature
woul d still be novel.

The present claiml1, in lines 11 to 14 of colum 6,
specifies that "the side profile view of the distal
ends of all of the bristles extending fromthe toe
portion forns a generally |linear surface".

Lines 37 to 43 of the left hand colum of page 1 of D1
state that "At the forward end of the brush head are
several tufts of bristles which are bunched or grouped
closely together to forma prom nent projecting

point B. The bristles of this group are cut so that the
contour thereof is given a transverse and | ongitudi nal

curve."
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Fromthis statement and fromthe side view F of the toe
portion presented by Figure 2 of D1, it is clear that
the side profile of the toe portion is curved and not
generally linear. The line shown in Figure 2 of D1
linking the distal ends of the toe portion bristles
rises in a curve fromthe heel portion to the peak and
t hen descends in a curve towards the end of the

t oot hbrush furthest fromthe handle.

Accordingly it is clear that the feature specified at
the start of this section 3.4 is not disclosed by DI1.

Mor eover the present claiml, inlines 13 to 16 of
colum 6, specifies that the "generally linear surface”
of the toe portion "forns an obtuse angle relative to
said generally linear profile of the distal ends of the
bristles extending fromthe heel portion proximal to
said toe portion". However the toe portion of D1 is
curved in side view and so there is no single angle
between it and the heel portion because an infinity of

I ines can be drawn tangential to the curved toe portion
with an infinity of angles between them and the heel
portion.

The present claiml1, in lines 19 to 21 of colum 6,
specifies "the tallest toe portion bristles being at
the end of the head (14) which is distal to said handle
(12)."

However the toe portion of Dl rises in a curve fromthe
heel portion to the peak and then descends in a curve
towards the end of the toothbrush furthest fromthe
handl e. Thus the tallest (i.e. the highest of the
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profile) bristles are not at the end of the head which
is distal to the handle.

Thus in at least five ways the toothbrush defined by
the present claiml differs fromthat disclosed by D1.

In the appeal proceedings the appellant only cited D1
when arguing | ack of novelty of the subject-matter of
claim1. The board does not see that novelty woul d be
destroyed by any of the other docunents on file.

The board thus finds the subject-matter of claiml
novel (Articles 52(1) and 54 EPC)

| nventive step - claim1l

In the oral proceedings before the board, the appell ant
relied on docunents D1, D3, D6 and D7, conbining them
in various ways to argue that the toothbrush of claim1l
| acked inventive step.

D3

D3 di scl oses an "apparatus for cleaning the

i nterproximl surfaces of the teeth, the gum margins,
grooves and enbrasures thereof", see colum 1, lines 5
to 9.

Figure 2 of D3 shows bristles at the end of the head
portion 6 distal fromthe handle portion (nunbered 3 in
Figure 1) and so it can be said that there is a
bristled toe portion. However neither the Figures nor
the remai nder of D3 disclose any other bristles than
those at the toe portion, indeed colum 5, lines 19
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to 22 states that the apparatus has "a single row of a
plurality of tufts of bristles fixedly attached to the
face of said head portion and di sposed substantially
per pendi cul arly thereof".

The board considers that the skilled person would | earn
fromD3 that bristles are to be provided only at the
toe portion and so woul d not consider providing
bristles extra to those at the toe portion. Firstly,
the description refers to a single rowof a plurality
of tufts of bristles, see the above section 4.2.2.
Secondly, the advantage of the D3 apparatus of being
able to easily access the teeth (see e.g. Figure 1)
woul d be dimnished if further rows of bristles were
added because one would then return to the type of

t oot hbrush criticized in the description of the prior
art in D3, e.g. one in which "the bulk of the head
portion of the brush as well as the size and
arrangenment of the bristle tufts preclude substanti al
penetration of the bristles into these difficult-to-
reach areas", see colum 1, lines 56 to 59. Thirdly, it
seens fromcolum 4, lines 60 to 64 and col um 5,

lines 1 to 5 that D3 concerns an apparatus for flossing
which is additional to a conventional toothbrush, the
two apparatuses being used in a daily reginen of dental
hygi ene, thus teaching away froma single apparatus for
conventional brushing and for replacing the action of
fl ossi ng.

The board considers that, if the skilled person were to
start fromthe D3 apparatus and attenpt to inprove it
in sone way, then the result would still be an
apparatus to performthe flossing step (see colum 4,
lines 60 to 64) not a toothbrush for use also for
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conventional brushing. If the skilled person wi shed to
design a toot hbrush offering al so conventional brushing
(i.e. the sole inplenent needed for dental hygiene)
then he would start fromone of the many "sole

i npl ement” toothbrushes in the prior art.

Thus the presently clainmed toothbrush could not be
arrived at in an obvious manner starting from D3
because it would not be a suitable starting point and,
even if it were an acceptable starting point, the

nodi fications to it needed to arrive at the clained

t oot hbrush woul d not be obvi ous.

D7

D7 discloses "a toothbrush adapted to be used to brush
the teeth of another such as a child or an animal", see
colum 1, lines 5to 7. Independent clains 1 and 4
specify cleaning the teeth of another animal or person.
Lines 49 and 50 of colum 2 state that "An inportant
feature of the invention is the shape of the handle 12,
as described in conjunction with FIGS. 1, 5, 6, 7

and 8." Figures 1 and 5 show that the handle 12 is bent
in tw planes to make brushing another's teeth easier.

Lines 34 to 51 of colum 3 of D7 state that "In a
particul ar enbodi nent adapted for use of canines, as
shown in FIGS. 2, 3 and 4, the head 14 conprises three
rows of tufts 16 along the axis of the handle 12, the
tufts defining a trough 30 with side ridges 32 which
culmnate in a narrowed peak 24. ... The central trough
30 of the brush head 14 confronts the relatively |ong,
thin forward teeth, the sides of the ridges 32 of the
brush head 14 confront the sides of the sane teeth and
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al so scrub the sides of the teeth, including the gum
line. The peak 24 of the brush head 14 is al so useful
in cleaning between and directly behind the cuspid
teeth where there is a large gap."”

| ndependent claim4 of D7 is directed to "A toothbrush
adapted for cleaning the teeth of another animal or
person” and claim5 which is dependent thereon
specifies the central |ongitudinal trough of bristles.
Wiile formally it appears that the trough can be
provided in the brush for humans, the description of
the particular enbodi nent clearly indicates that the
trough is only provided in brushes for canines.

Thus the board considers that the enbodi nent of the

t oot hbrush having a trough 30 (see Figures 3 and 4) and
a peak 24 (see Figures 1 and 2) is unusual in tw ways,
firstly that it is not used by sonmeone brushing his own
teeth and secondly that it is used for brushing a
canine's teeth. The board considers that these factors
make it unlikely that the skilled person would start
fromit when wishing to arrive at a toothbrush for
conventional use or even nmake use of its teachings when

nodi fying a toothbrush for conventional use.

Moreover, unlike the present claiml1, it can be seen
fromFigure 1 of D7 that the tallest toe portion
bristles are not at the end of the head which is distal
to the handl e.

Still further, the trough shown in Figures 3 and 4 of
D7 includes a central convex portion (the distal ends
of the bristles of the central tuft shown in cross
section) and so it is doubtful whether the distal ends



4.5

4.6

4.6.1

1700.D

- 13 - T 0272/01

of the bristles forma |longitudinally aligned concave
shape as required by the present claim1.

D6

D6 di scl oses a toothbrush whose "angl ed bristle head
provi des superior cleansing of the |ingual, buccal,
enbrasure, and distal aspects of the teeth and guns”,
see the abstract.

The side views of Figures 3, 7 and 8 of D6 are simlar
to the side view of Figure 10 of the present patent

but, unlike the toothbrushes of D6, the present claiml
specifies that the distal ends of the heel portion
bristles forma |longitudinally aligned concave shape
which is a groove extending the entire length of the
heel portion.

D6 is nevertheless a realistic starting point for a
skilled person wi shing to devel op an i nproved
t oot hbr ush.

The board will now consider the theoretically possible
conbi nati ons of pairs of these four documents D1, D3,
D6 and Dr.

Starting from D1, various changes woul d be needed to it
to arrive at the clained toothbrush.

The board does not consider that the skilled person
woul d repl ace the doned toe portion of D1 by the wedge
shaped toe portion of D3 because the latter toe portion
is disclosed for use on its own, see the above

section 4.2.3. Mreover even if the conbination were
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made, it would still not yield the clainmed toothbrush
because the heel portion would still be that of the D1
toot hbrush i.e. the distal ends of the heel portion
bristles proximal to the toe portion would not forma
generally linear profile when viewed fromthe side and
t he groove would not extend the entire I ength of the
heel portion.

It does not seemthat it would occur to the skilled
person to start fromthe toothbrush of DL and then

nodi fy it using the teachings of D6 because the skilled
person would realize that the D6 toothbrush (patented
in 1989) was a much nore nodern toothbrush than that of
Dl (patented in 1912) and woul d therefore be nore
likely to start fromD6 instead. If he did try to

nodi fy D1 using D6, he m ght choose nodifications which
took himfurther away fromthe invention e.g. he m ght
repl ace the grooved heel portion of D1 by the plane
heel portion of D6. The board sees no reason why he
woul d choose to exchange only the toe portions. In any
case a groove extending the entire length of the heel
portion is disclosed by neither DL nor D6 so that their
conbi nation could not yield the clained toothbrush.

The board cannot see that the skilled person would

nodi fy the toot hbrush of Dl using the teachings of Dv.
The latter, as explained in section 4.3 above is in an
unusual field and its conmbination with D1 would be a

t heoreti cal one based on a know edge of what one wanted
to achieve i.e. based on know edge of the present
invention. In any case a toe portion in which the
tallest bristles are at the end of the head which is
distal to the handle is disclosed by neither DL nor D7
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so that their conbination could not yield the clained
t oot hbr ush.

As explained in the above section 4.2 (in particular
4.2.4), the board considers D3 to be an inappropriate
starting point fromwhich a person skilled in the art
coul d never proceed in an obvious way to the clained

i nventi on.

Starting from D6

The board sees no reason why, if the skilled person
were to start fromthe D6 toot hbrush, he would nodify
it using the teachings of D1. He would regard D1,
patented 77 years earlier, as a backward step. The

all eged nodification could only be the result of an ex
post facto analysis and in any case would not yield the
presently cl ai ned toot hbrush because of the | ack of a
full length heel portion groove.

If the skilled person were to nodify the toothbrush of
D6 using the teachings of D3, the result could not be a
t oot hbrush with a full length heel portion groove since
nei t her document discloses this.

The board cannot see that the skilled person starting
fromthe D6 toothbrush would nodify it using the
teachings of D7 since the latter is in an unusual field
and unlikely to be considered by the skilled person not
wi shing to design a canine toothbrush or one to be used
on ot her peopl e.
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Even if the skilled person were to conbine the
teachings of D6 and D7 there would be various
possibilities which would nove the resulting toothbrush
even further away fromthe presently clained toothbrush
e.g. by taking the D7 head portion instead of that of
D6. There is no reason to suppose that the skilled
person woul d make the preci se choices necessary to nove
closer to the present toothbrush. Mreover since the
sol e i ndependent claim 1 of D6 specifies in colum 6,
lines 37 to 39 that "the bristle ends of the bristle
ends attached to the distal segnent fornms a pl ane
facing and intersecting the plane of bristle ends
formed by the bristles attached to the internedi ate
segnent”, the skilled person would see a grooved heel
portion as contrary to what D6 teaches as essential .

Moreover, as stated in section 4.3.6 above, the board
is doubtful as to whether the distal ends of the
bristles forma |longitudinally aligned concave shape as
required by the present claiml. Thus it is doubtful

t hat conbining D6 and D7, even if this were obvious and
even if it were done in exactly the way all eged by the
appel l ant, would yield the clainmed toothbrush.

As expl ained in the above section 4.3, the board
considers D7 to be an inappropriate starting point.

Mor eover D7's conmbination with D1 would not yield the
toe portion in which the tallest bristles are at the
end of the head which is distal to the handle. The
board cannot inmagine that the skilled person would
start fromthe D7 brush with its special use and then
nodify the tip into that of D3 tip which carries out a
repl acenent operation to that of flossing. The conmments
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in section 4.8.3 concerning D6 and D7 apply largely
also to the reverse conbi nati on D7 and D&6.

4.10 The appel |l ant argues that the features of the heel
portion (entire |length groove and side view generally
linear profile) and the toe portion (wedge shape,
generally linear surface and obtuse angle with the heel
portion) represent a nmere collocation of known
features, each of which perfornms only its known and

predi cted function, showi ng no inventive step.

4.10.1 The board cannot agree with the appellant on this
poi nt. The heel and toe portions cannot be regarded as
i ndependent in the sense of a collocation. Each of the
two portions has to be designed with the other in mnd
since each nust do its job despite the presence of the
ot her adjacent to it. Thus the heel portion cannot be
such that it prevents the toe portion accessing the
teeth. The claimexplains the relative positions and
orientations of the heel and toe portions ("a "heel™
portion (22) ... adjacent said toe portion" and "the
toe portion forns a generally |inear surface which
forns an obtuse angle relative to said generally |inear
profile of the distal ends of the bristles extending
fromthe heel portion proximal to said toe portion").

4.10.2 Moreover no pair of the four prior art docunents D1,
D3, D6 and D7 relied upon by the appell ant
unanbi guously has all the features of claiml.

4.11 The appel l ant's conbi nati ons of teachings of the prior
art are made with know edge of the invention and rely
on cherry-picking fromthe prior art just those
features he needs. Many conbinations rely on the

1700.D
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t oot hbrush of D1 having features which in fact it does
not have (see the above section 3). Even if one could
accept that the skilled person would seriously
contenpl ate nodi fying the teaching of one of these
docunent with the teaching of another, there would be a
nunber of choices to be made on which parts were to be
nodi fi ed and which were to be |eft unchanged (e.g. in

t he conbination of DI and D6 whether the toe portion is
to be that of DL or that of D6). To argue that the
skilled person woul d make precisely the choices which
are needed to cone as closely as possible to the
clainmed toothbrush is to rely on an ex post facto

anal ysis. Moreover the conbinations in fact fail to
yield the claimed subject-natter (see the above

section 4.10.2).

At the bottom of page 13 of the statenent of grounds of
appeal the appellant states that 14 other docunents
fromthe opposition proceedi ngs "may be conbi ned
individually with the conbi nati ons of pairs of
docunents presented above in conbinations (1)-(6) to
reinforce the denonstration of |lack of inventive step.”

The appel |l ant gi ves no precise explanation here of what
the skilled person would conbi ne and why the appel |l ant
consi dered the opposition division to be wong in
ruling out the obviousness of such conbinations. Even
t he subsequently cited exanple of "D7 may be
additionally conbined with D1 and the specific
docunents referred to in conbinations (1), (2) and (3)
to show a heel portion with a full |ength groove
conbined with a pointed toe, the lines of the ends of
the toe and heel bristles neeting at an obtuse angle”
is amere recitation of the features of claim1l and
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| acks an analysis of how the skilled person woul d
achi eve them

The board cannot see that the skilled person would (as
opposed to nerely coul d) conbine these docunents in
such a way as to arrive at the clainmed subject-matter
In the appeal proceedings the appellant has not set out
a logical chain that would be followed by the skilled
person and the board cannot see one.

Moreover in the oral proceedings the appell ant
restricted hinmself to the four docunents D1, D3, D6

and D7 which he inplicitly regards as the nost rel evant
docunents. The inventive step argunents based on these
docunents do not succeed and are not inproved by adding
further docunents from which the skilled person would
need to select just those features needed to arrive at
the clai ned subject-matter

The board thus cannot see that any of the prior art
docunents on file (taken singly or in any conbi nation
of any nunber) would |l ead the skilled person in an
obvi ous manner to the subject-matter of claim1 as

gr ant ed.

The board thus finds that the subject-matter of claiml
as granted is not obvious (Articles 52(1) and 56 EPC)

Thus claim1 as granted is patentable as are clains 2
to 16 which are dependent thereon. Accordingly the
patent can be mai ntai ned unanended i.e. as granted.



- 20 - T 0272/01

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

G Magouliotis C. Andries

1700.D



