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Summary of Facts and Subm ssi ons

1086. D

The appel |l ant (opponent) filed an appeal against the
deci sion of the Qpposition Division to maintain anmended
t he European patent No. 0 519 402.

Opposition was filed against the patent as a whole and
based on Article 100(a) EPC (lack of novelty and | ack
of inventive step).

The Opposition Division held that the subject-matter of
the main request net the requirenents of the EPC

The nost relevant prior art docunents for the present
deci sion are:

D3: US-A-1 875 979

D4: US-A-1 964 411

D9: EP-B-0 137 334

D12: DE-A-3 545 884

The appel | ant requested that the decision under appeal
be set aside and the patent be revoked.

The respondent requested that the appeal be dism ssed
and the patent be maintained in accordance with the
mai n request as nai ntai ned by the Opposition Division.
Al ternatively, the decision under appeal should be set
asi de and the patent be nmaintained in accordance with
the auxiliary request filed during oral proceedings on
27 March 2003 before the Board. This auxiliary request
corresponds essentially to the second auxiliary request
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filed with letter of 26 February 2003.

The i ndependent clains 1 and 10 of the mmin request
reads as foll ows:

"1. A product w apping nmethod for producing tubul ar

wr appi ngs (2), said nethod conprising stages consisting
in operating a wappi ng conveyor (4) having at | east
one outwardly-open wapping seat (10) for a respective
said product (3) in such a manner as to feed said seat
(10) in a given direction (9) and along a path
extendi ng through a | oading station (11) wherein said
product (3) is |oaded inside said seat (10), and

t hrough an unl oadi ng station (12) wherein said product
(3) is unloaded fromsaid seat (10); feeding a product
wr appi ng elenent (6) in front of the input opening of
said seat (10) at said |loading station (11); feeding
said product (3) inside said seat (10), so as to fold
said wapping element (6) in a U about said product

(3), and so that a first and second | ongitudi nal
portion (18, 19) of said wapping elenent (6) project
outwards of said seat (10) through said inlet opening,
sai d second | ongi tudi nal portion (19) being | ocated
upstreamin relation to said first longitudinal portion
(18) in said traveling direction (9); folding said
portions (18, 19) one on top of the other into an
over | appi ng position, and naintaining said portions
(18, 19) in said overlapping position for a given
length of tinme; said two portions (18, 19) being fol ded
into said overlapping position by first folding said
first portion (18) on to said product (3), and then

fol ding said second portion (19) into said overlapping
position on top of said first portion (18) by neans of
a folding device (35) fitted to said w appi ng conveyor
(4) and noving in relation to the sane to and from an
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operating position wherein it contacts and exerts
pressure on said second portion (19) in said
over | appi ng position; characterised by the fact that
said tubular wapping (2) is forned at said | oadi ng
station (11)."

"10. A product wapping device (1) for producing
tubul ar wrappings (2), said device (1) conprising a

wr appi ng conveyor (4) intermttently driven having at

| east one outwardly-open wapping seat (10) for a
respective said product (3), and noving in a given
direction (9) for feeding said seat (10) along a given
path; a loading station (11) for | oading said product
(3) inside said seat (10), and an unl oadi ng station
(12) for unloading said product (3) fromsaid seat
(10), both said stations (11, 12) being | ocated al ong
said path; neans (5) for feeding a product w apping
elenent (6) in front of the input opening of said seat
(10); first pushing neans (15, 20) for inserting said
wr appi ng el enment (6) and respective said product (3)
inside said seat (10), so as to fold said wapping

el enent (6) in a U about said product (3), and so that
a first and second | ongitudinal portion (18, 19) of
said wapping elenment (6) project outwards of said seat
(10) through said input opening, said second

| ongi tudi nal portion (19) being | ocated upstreamin
relation to said first longitudinal portion (18) in
said traveling direction (9); and fol ding nmeans (33)
for folding said portions (18, 19) one on top of the
other into an overl appi ng position, and for nmaintaining
said portions (18, 19) in said overlapping position for
a given length of time; said folding mans (33)
conprising a folding device (35) fitted to said

wr appi ng conveyor (4) and noving in relation to the
same to and froman operating position wherein it
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contacts and exerts pressure on said second portion
(19) |l ocated outwards of said first portion (18) in
sai d overl apping position; characterised by the fact
that said folding nmeans (33) conprises a further
folding device (34) for folding said first portion (18)
on to said product (3) inside said seat (10) at said

| oadi ng station (11); said further folding device (34)
being fitted to said | oading station (11)."

| ndependent nmethod claim 1 of the auxiliary request
adds the following features to claim1 of the main
request:

"said folding device (35) being maintained in said
operating position until said seat (10) reaches said
unl oadi ng station (12); said folding device (35) being
so forned as to | eave the free |ongitudinal end portion
(42) of said second portion (19) exposed in said
operating position; said two overlapping portions (18,
19) being made integral with each other at said free

| ongi tudi nal end portion (42) of said second portion
(19) at said unloading (12)."

| ndependent apparatus claim6 of the auxiliary request
essentially adds the following features to claim 10 of
t he main request:

"said folding device (35) conprising plate neans (38)
designed to contact said second portion (19); said

pl ate nmeans (38) being so sized as to | eave the free

| ongi tudi nal end portion (42) of said second portion
(19) exposed when said folding device (35) is in said
operating position; the wapping device conprising
joining nmeans (51) for rendering said two overl apping
portions (18, 19) integral with each other at said free
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| ongi tudi nal end portion (42) of said second portion

(19);

said joining neans (51) being |located at said

unl oadi ng station (12)."

The appellant argued in witten and oral subm ssions

essentially as foll ows:

(i)

(i)

Claim 10 of the main request does not conply
with Article 123(2) EPC because the expression
"intermttently driven" was not disclosed in the
application as filed. Even if the discl osed
enbodi nent was driven intermttently it was not
di sclosed that this feature was inportant to the
i nvention. Mreover, if the feature was

di sclosed in the description then it was only

di scl osed in conbination with the other features
of the enbodinent, i.e. the rotary conveyor
having two seats. These other features
accordingly should also be included in the
claim

The subject-matter of the independent clains of
the main request |acks an inventive step. The
nearest prior art is docunent D3. The problemto
be sol ved conpared to the disclosure of docunent
D3 is to nake the apparatus | ess conplicated.
Consi dering docunent D3 there are only two
possibilities where to provide the fol ding
means: either at the |oading station or not at

t he | oadi ng station. Document D9 discl oses
fol di ng neans provided at the | oading station.
The skilled person would arrange the fol ding
nmeans at the loading station as this is |ess
conplicated. The fact that this is slower would
not prevent the skilled person fromeffecting
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the measure in order to reduce the conplication
of the machine. This feature is al so disclosed

i n docunent Dl12. The subject-matter of each of

t he i ndependent cl ains al so does not involve an
i nventive step when considering a conbi nation of
docunents D3 and D9 or a conbination of
docunents D9 and D12.

(iii1) The subject-matter of the independent clainms of

the auxiliary request |acks an inventive step.
Consi deri ng docunent D4, this docunent is simlar
to docunent D3 and discloses all the rel evant
features of document D3. In addition, the folding
nmeans is arranged to | eave an end portion of the
wrappi ng free. There are al so joining neans which
join the wapping at the end portion. Al though
the joining takes place at a separate station the
skilled person fromhis general know edge knows
that the joining could al so take place at the

unl oadi ng station. The features of |eaving the
free end portion and the provision of the joining
at the unloading station forma nere aggregation.

The respondent argued in witten and oral subm ssions

essentially as foll ows:

(i)

The feature of intermttent operation is clearly
derivable fromthe indication in the application
as filed that the seat is arrested at the | oading
and unl oading stations. This feature is

i ndependent of the use of a rotary conveyor and

t he nunber of seats. It is not relevant that the
feature was not disclosed as inportant to the

i nvention.
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Starting fromdocunment D3 the problemto be
solved is to treat the wapping with care. The
devi ce di sclosed in docunment D9 which folds at
t he | oading station involves first applying one
fol di ng nenber and then applying a second fol ding
menber whilst at the sane tinme wthdraw ng the
first folding nmenber. The skilled person when
consi dering docunment D9 woul d apply all the
features disclosed therein to the apparatus

di scl osed in docunment D3 and woul d not pick out
just one. Also, starting fromdocunment D9 the
subj ect-matter of the independent clains is not
obvi ous.

Fromthe disclosure of docunent D4 it is not
possi bl e to know how the joining takes place. It
is not possible to see if there is a free end
portion of the wapping. The joining could take
pl ace by applying heat or pressure to the
exterior of the folding plate. Alternatively, the
pl ate could be clawlike and the heat or pressure
coul d be applied between the claws as is done in
t he apparatus di scl osed docunent D9. In both

t hese cases there is no free end portion of the
wr appi ng. By providing the joining at the

unl oading station it is possible to provide just
two stations which increases the speed of the
machine. There is no indication in the prior art
to arrange that the joining takes place at the
unl oadi ng station.

t he Deci si on
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Arendnent s

On page 13, lines 20 to 24 of the application as filed
reference is made to the seat 10 being arrested at the
| oadi ng station 11. On page 15, lines 1 to 4 reference
is made to the wheel 4 being noved forward one step to
arrest the seat 10 at unloading station 12. Thus, there
is clearly an intermttent operation. A reason why the
operation is intermttent is that there is a seat 10
into which the product 3 is pushed at the | oading
station. To allow this pushing action there is a
tenporary stop at the |oading station. However, this
pushi ng action has nothing to do with the seats being
provided on a rotary unit 5, nor with the nunber of
seats and their arrangenment about the rotary unit.
Thus, the skilled person understands that the | oading
operation requires the conveyor to be intermttently
driven, but does not understand that this may only
occur in connection with the other features of the
enbodi ment .

The argunent of the appellant that the feature was not
di scl osed as inportant to the invention cannot be

foll owed. There is no requirenent in the Convention

t hat anendnents may only be based on features that are
di scl osed as inportant to the invention. The only
requirenents in the Convention are those set out in
Article 123. Mreover, the clear references in the
description to the intermttent nature of the novenent
woul d | eave the skilled person in no doubt that such a
novenent takes place in carrying out the invention.

Therefore, the anendnent to claim 10 does not offend
Article 123(2) EPC
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| nventive step

Cl osest prior art

The cl osest prior art is represented by docunent D3

whi ch di scl oses the features according to the preanbl es
of claims 1 and 10. Furthernore, docunment D3 discl oses
the feature of claim 10 that the fol ding neans conprise
a further folding device for folding said first portion
on to said product inside said seat.

Problemto be sol ved

The problemto be solved by the distinguishing features
is to treat the wapping carefully.

Solution to the problem

The solution to the problemis that in the nethod the
tubul ar wapping is forned at the | oading station and
in the apparatus the folding device is fitted to the
| oadi ng station.

By folding the wapping at the | oading station there
are no conpletely free ends of the wappi ng which could
flap during novenent of the conveyor as in the
apparatus known from docunent DS.

The solution to the problemis obvious for the
foll ow ng reasons:

In the apparatus disclosed in docunment D3 the flaps of
the wapping on the products are folded after |eaving
the | oading station and while in transit to another
station. The flaps are thus initially free and can flap
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around which could |l ead to damage. A user of such an
apparatus woul d recogni se this probl em when noti cing

t he damaged flaps. The skilled person would wsh to
prevent this damage. Since the problemis caused by
novi ng unfolded flaps it is evident to the skilled
person to fold the flaps before any novenent, i.e. at
the |l oading station. In the apparatus of docunent D3
the two folding nmenbers 38 and 41 are carried by the
conveyor. This is a necessary neasure in that apparatus
as the folding is carried out with the conveyor in
noti on. When arranging that the folding takes place at
a fixed position it is not necessary for both folding
menbers to be attached to the conveyor. The skilled
person woul d therefore provide one folding nenber at

t he | oading station. The other folding nmenber would
still be required to be attached to the conveyor so as
to hold the folded flaps in place after |oading during
transit. There is no prejudice for the skilled person
agai nst such an arrangenent as such an arrangenent is
al ready disclosed in docunent D12. Al so, the possible
sl ower operation would not deter the skilled person as
this woul d be accepted to achi eve | ess danage to the
wWr appi ng.

Therefore, the subject-matter of clains 1 and 10 does
not involve an inventive step in the sense of
Article 56 EPC

Auxi | iary request

1086. D

Amrendnent s

The extra features of claim1 were contained in
claimse 2 to 5 as originally filed. The extra features
of claim6 (which is renunbered from previous claim10
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due to deletion of clains 2 to 5) were contained in
clainms 11 to 13 as originally filed. The Board is
therefore satisfied that the amendnents conply with
Article 123(2) EPC. The appellant has not disputed
this.

| nventive step

I n accordance with both the independent nethod and
apparatus clainms the step of sealing the wapping takes
pl ace at the unloading station. The probl em sol ved by
this feature is to speed up the wapping operation and
reduce the nunber of stations required. By providing
the relatively slow sealing step at the unl oadi ng
station it is possible to reduce to two the nunber of
stations required to carry out the wapping. This

i ncreases the operating speed to the machi ne.

In the opinion of the Board the provision of this
feature is not obvious to the person skilled in the
art. In the apparatus disclosed in docunent D3 there
are separate sealing and unl oading stations. In the
apparatus disclosed in docunent D9 the sealing is
performed at the | oading station together with the
folding step. Thus, there is nothing in the prior art
to suggest that the unloading station should be chosen
for the sealing step. This choice neans that the slow
sealing step can be carried out at the sanme tinme as the
folding step is being carried out on the next product
at the loading station. This is a clear increase in
efficiency and allows a reduction in the required
nunber of stations.

Therefore, the subject-matter of clains 1 and 6
i nvol ves an inventive step in the sense of Article 56
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EPC.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to maintain the patent in anmended formw th the
foll owi ng docunents: clainms 1 to 9 and description
pages 2 to 5 filed as auxiliary request during the oral
proceedi ngs on 27 March 2003, and figures 1 to 5 as

gr ant ed.
The Regi strar: The Chai r man:
D. Spigarelli A. Burkhart
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