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Summary of Facts and Subm ssi ons

The European patent EP-B-592 043, against which an
opposi ti on based upon Articles 100(a), (b) and (c) EPC
was filed, was maintained in an anended version by the
deci sion of the opposition division dispatched on

17 January 2001.

Thi s anended version fornmed the basis of an auxiliary
request of the patent proprietor whose main request was
based upon the patent as granted.

The opposition division held that the ground for
opposition nmentioned in Article 100(c) EPC prejudiced
t he mai ntenance of the patent on the basis of the

i ndependent Caim1l of the patent as granted and
rejected the main request of the patent proprietor.

During the opposition proceedings the parties inter
aliareferred to the foll ow ng docunents:

D2: EP-A-476 771

D3: Article by R Artmann et al. "Automation of
m | ki ng by using robots and el ectronics”, in
"Landt echni k", Vol. 9, Dec. 1990, pages 331 to 348.

1. On 22 February 2001 the patent proprietor (hereinafter
appellant 1) |odged an appeal against this decision and
simul taneously paid the appeal fee. A statenent setting
out the grounds of appeal was received on 14 May 2001.
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Wth the statenent setting out the grounds of appeal
Appellant | filed two sets of anended cl ai s upon whi ch
a first and a second auxiliary request were based.

On 16 March 2001 the opponent (hereinafter appellant I1)
| odged a further appeal against this decision and

simul taneously paid the appeal fee. A statenent setting
out the grounds of appeal was received on 14 May 2001.

Oral proceedings were held on 28 January 2004.

During the oral proceedings appellant | filed three
sets of clainms upon which three further auxiliary
requests (first auxiliary request bis, first auxiliary
request ter and second auxiliary request bis) were
based.

During the oral proceedings appellant Il wthdrew all
obj ections under Article 100(b) EPC

Appel lant | requested that the appeal ed deci sion be set
asi de and, as a nmin request, that the patent be
mai ntai ned as granted, and auxiliarily

on the basis of Clains 1 to 9 of the first auxiliary
request filed on 14 May 2001, or

on the basis of Clains 1 to 8,0of the first auxiliary
request bis filed in the oral proceedings, or

on the basis of Clains 1 to 7, of the first auxiliary
request ter filed in the oral proceedings, or
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on the basis of Clains 1 to 7 of the second auxiliary
request filed on 14 May 2001, or

on the basis of Clains 1 to 4, of the second auxiliary
request bis filed in the oral proceedings,

or that the appeal of appellant Il be dismssed (third
auxiliary request).

Appel lant Il requested that the appeal ed deci sion be
set aside and the patent be revoked.

The i ndependent nmethod clains of the main request (i.e.
Claim9 of the patent as granted), the first auxiliary
request (i.e. Caim8), the second auxiliary request
(i.e. daim6) and the third auxiliary request (i.e.
claiml1 as maintained by the opposition division) have
t he sane wordi ng which reads as foll ows:

"A nmethod of automatically mlking animals, in
whi ch, prior to connecting the teat cups, the teats of
an animal are cleaned with the aid of a cleaning nenber
(58) provided for the purpose, which nmenber (58),
however, is only put into action for cleaning the teats
when a sensor (67) has ascertained that the
contam nation of the cleaning nenber (58) is below a
predetermned limt."

The i ndependent apparatus clains of the first auxiliary
request bis and the first auxiliary request ter (i.e.
Claim1) have the same wordi ng which reads as foll ows:

"A construction for automatically m|lking ani mals,
i ncluding a cleaning nmenber (58) for cleaning the teats
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of an animal, characterized in that a sensor (67) is
present for detecting contam nation of the surface of
t he cl eani ng nenber (58), while as soon as the sensor
(67) has detected that the contam nation of the

cl eani ng nenber (58) has exceeded a predetermined |imt,
t he cl eaning nmenber (58) is subjected to a cleansing
operation, before being put into action for cleaning
the teats, the sensor (67) being of a type that
responds to reflection differences caused by
differences in the |l evel of contam nation of the

cl eani ng nmenber (58)."

The wording of the Claim1l of the second auxiliary
requests bis reads as foll ows:

"A construction for automatically m|lking ani mals,
i ncluding a cleaning nmenber (58) for cleaning the teats
of an animal, characterized in that a sensor (67) is
present for detecting contam nation of the upper
surface of a roller (59) of the cleaning nenber (58),
whil e as soon as the sensor (67) has detected that the
contam nation of the cleaning nenber (58) has exceeded
a predetermned imt, the cleaning nenber (58) is
subj ected to a cl eansi ng operation, before being put
into action for cleaning the teats, the sensor (67)
bei ng positioned near the path of one of the rollers
(59), which is passed underneath the sensor (67) when
t he cl eaning nmenber (58) is noved froma rest position
to an active position, or vice versa, the sensor (67)
being of a type that responds to reflection differences
caused by differences in the I evel of contam nation of
t he cl eani ng nenber (58)."
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Appel lant Il essentially argued as foll ows:

(1) The ground for opposition according to
Article 100(c) EPC prejudices the maintenance of
a patent on the basis of the independent claiml
of the main request as well as of the first
auxiliary request, the first auxiliary requests
bis and ter, the second auxiliary request and the
second auxiliary request bis.

(ii) The subject-matter of the independent claim1 of
the main request as well as of the first
auxiliary request, the first auxiliary requests
bis and ter and the second auxiliary request | ack
inventive step with respect to docunents D2 and
D3.

(iii1) The subject-matter of the independent nethod
claim9 of the patent as granted, which is
identical wwth Caim8 of the first auxiliary
request, Claim6 of the second auxiliary request
and Caim1 as maintained by the opposition
di vision, lacks inventive step with respect to
docunents D2 and D3.

Wth respect to Claim1l of the second auxiliary request
bis, appellant Il did not submt any objection under

Article 100(a) EPC.

Appel lant | contested the argunents of appellant 11
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Reasons for the decision

1

2.2

0439.D

The appeal s are adm ssi bl e.

The cl ai ned subj ect-matter

The i ndependent claim9 of the patent as granted (main
request), which is identical with daim8 of the first
auxiliary request, Caim6 of the second auxiliary

request and Claim1l of the third auxiliary request, is
directed to a nmethod defined by the follow ng features:

E) the method is suitable for automatically m|king
ani mal s,

F) prior to connecting the teat cups, the teats of an
animal are cleaned wth the aid of a cleaning
menber (58) provided for the purpose,

F1) the cleaning nmenber (58) is only put into action
for cleaning the teats when a sensor (67) has
ascertained that the contam nation of the cleaning
menber (58) is below a predetermned limt.

The independent claim1 of the first auxiliary request
bis, which is identical with claim1 of the first
auxiliary request ter, is directed to a construction
having the follow ng features:

A The construction is suitable for automatically
m | ki ng ani mal s,

B) the construction includes a cleaning nenber (58),
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t he cl eaning nmenber (58) is suitable for cleaning
the teats of an ani nal

a sensor (67) is present,

the sensor (67) is suitable for detecting
contam nation of the surface of the cleaning
menber (58),

as soon as the sensor (67) has detected that the
contam nation of the cleaning nenber (58) has
exceeded a predetermned |imt, the cleaning
menber (58) is subjected to a cl eansing operation,
before being put into action for cleaning the

t eats,

the sensor (67) is of the type that responds to
reflection differences caused by differences in
the | evel of contam nation of the cleaning
menber (58) .

Claim1l of the second auxiliary request bis specifies
not only the features A, B, Bl, C Cl, Cl1 and Cl2 but
also the foll ow ng features:

C13)

Cl14)

the surface of the cleaning nenber whose
contam nation is detected is the upper surface of
aroller (59),

the sensor (67) is positioned near the path of one
of the rollers (59), which is passed underneath

t he sensor (67) when the cleaning nmenber (58) is
noved froma rest position to an active position,

or vice versa.
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Feature F1 defines explicitly a cleaning nmenber which
is only put into action if a sensor establishes that a
condition is net. This nmeans that the cleaning nmenber
is not put into action for cleaning the teats when the

condition is not net.

Features F1 and Cl1 refer to a "predetermned |imt" of
contam nation. It is clear fromthe description of the
patent (see colum 7, lines 53 to 58) that this

predetermined limt is a predeterm ned threshold val ue.

Feature Cl1 defines a general property of the sensor.
Feature Cl2 defines the sensor in a nore specific way
and inplicitly defines a reflecting surface.

Feature C13 refers to "a roller of the cleaning nmenber”
while feature Cl4 refers to "one of the rollers". These
features inplicitly define a cleaning nenber fornmed by

a plurality of rollers.

The prior art

Docunent D2 di scl oses a construction for automatically
m | ki ng ani mal s including a cleaning nenber 33 for
cleaning the teats of an animal as well as a nethod of
automatically mlking animals in which, prior to
connecting the teat cups, the teats of an aninmal are
cleaned with the aid of a cleaning nenber 33 provided
for the purpose (see Figures 1, 3 and 4).

The cl eaning nmenber 33 is nmounted on a support 32
provi ded with teat-shaped projections 34 by neans of
whi ch the support 32 can be placed on the robot arm of
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the mlking robot, i.e. on the robot arm 1 which
carries the teat cups 24. Thus, before m|king, the

cl eani ng nmenber can be brought under the teats of the
ani mal by nmeans of the robot arm1 of the mlking robot
and, after the cleaning of the teats, the cleaning
menber can be renoved fromthe space under the ani ma
by neans of the robot arm 1.

According to docunent D2, "before cleaning another
animal, it is possible to wash the cl eaning nenber"”
(see colum 9, lines 21 and 22; enphasis added).
Furthernore, this docunent suggests that the cleaning
tool s of the cleaning nenber be replaced or renewed
when they are worn or not cleanable any nore (see
colum 8, lines 10 to 13).

Mor eover, docunent D2 di scl oses a washing machine 69 in
whi ch the cl eaning nenber 33 can be washed before
cleaning the teats of another aninmal. The washing
machine 69 is provided with a liquid-quality nonitoring
sensor 74 with the aid of which the quality of the
remai ning rinsing liquid can be established, wherein
the rinsing liquid is drained off and a fresh rinsing
liquid is punped into the washi ng machi ne when the
sensor 74 has established that the liquid quality is

i nsuf ficient.

Docunent D3 (see particularly the paragraph
"Localization [sic] of the teats with a vision systent
on pages 345 to 347) relates to an apparatus for
automatically mlking animals provided with a m|king
robot and with a vision systemsuitable not only for

| ocalizing the teats of the aninmal but also for
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"recordi ng whet her the udder got dirty or was injured"
(see page 345).

The vision system consists of a personal conputer with
an efficient vision card, a CCD canera and a | aser
di ode.

Appel lant Il argued that a vision systemrecording
"whet her the udder got dirty" as disclosed in docunent
D3 represents a sensor suitable for detecting the
surface contam nation of an object. Mreover appellant
|1 argued that the vision systemas described in
docunent D3 (a CCD-canera associated with a conputer
and a | aser diode) has to be considered as a sensor
responding to reflection differences caused by
differences in the |l evel of contam nation of the
surface of the object.

Appel lant | contested these argunments of appellant 11
only by arguing that the vision system of docunent D3
refers to the detection of contam nation of the

ani mal ' s udder and not of a cl eani ng nenber.

In these respects, the board considers that the skilled
person readi ng docunent D3 will inmedi ately understand

that the vision systemdi sclosed as being suitable for

"recordi ng whet her the udder got dirty" can be applied

for detecting contam nation not only of the udder of an
ani mal but al so of other objects.

The i ndependent nmethod claimreferred to in the above
section 2.1 (main, first auxiliary, second auxiliary

and third auxiliary requests)
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Having regard to the comments in the above section 3.1
docunent D2 di scloses a nethod conprising features E
and F.

The clainmed nmethod differs fromthe nethod di sclosed in
docunent D2 by feature F1. This feature results in
providing a nmethod of automatically mlking animals in
whi ch the contam nation of the cleaning nenber is
automatically detected and in which the teats of the
ani mal are not cleaned by nmeans of the cleaning nenber
when the contam nation |evel of the cleaning nenber is
not below a certain predetermned limt.

Docunent D2 indicates the possibility of either

cl eaning (or washing) the cleaning nenber (see columm 9,
lines 21 and 22: "..it is possible") or renewing it
when it is "not cleanable any nore" (see colum 8,
lines 10 and 11) but w thout indicating howto
determ ne whether it is or not necessary to clean the
cl eaning means. The skilled person readi ng docunent D2
woul d neverthel ess i medi ately understand that the
"possi bl e" cleaning or "renewal" of the cleaning nenber
has a relationship to its contam nation |evel and that
the teats of the animal should not be cleaned by a

cl eani ng nenber whose contam nation |evel is above a

certain limt.

Starting fromthe nethod according to docunent D2, the
skilled person wishing to avoid that the teats of the
ani mal be cl eaned by a contam nated cl eani ng nenber
woul d have two possibilities of giving instructions
with respect to how the cl eaning nenber has to be used.
The skilled person would give either the instruction to
cl ean the cl eaning nmenber before each teat cleaning (in
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order to be sure) or the instruction to check before
the teat cleaning whether it is necessary to clean the
cl eaning menber (i.e. whether the cleaning nenber is
cl ean enough). Each of these possibilities represents
an obvi ous neasure.

Having regard to the coments in the above sections 3.2
and 3.2.1, the skilled person would be guided by
docunent D3 - in so far as this docunent relates to a
met hod of automatically mlking animals - to use a
sensor for detecting contam nation of the cleaning
menber and woul d therefore arrive in an obvious way at
a method in which the cleaning nmenber is only put into
action for cleaning the teats when a sensor has
ascertained that the contam nation of the cleaning
menber is below a predetermned limt.

Appel l ant | argued that docunent D3 does not relate to
cl eaning of the teats of an aninmal but to their

| ocalisation with a vision system and that therefore
the skilled person starting from docunent D2 woul d not
take into consideration the teaching of docunent D3.

The board cannot accept this argunent for the follow ng
reasons:

(1) The cleaning of the teats by nmeans of a cl eaning
menber is a neasure known from docunent D2 which
al so indicates the possibility of cleaning the
cl eani ng nmenber.

(ii) Starting fromdocunment D2, the skilled person is
not confronted with the problem of whether the
teats have to be cleaned (or not) but with the
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probl em how to deci de whether it is (or not)
necessary to clean the cleaning neans. It has to
be noted that the skilled person starting from
docunent D2 is aware that the teats of the anim
have to be cleaned by a cl eaning nenber which is
cl ean enough and that therefore he would take into
consi deration docunent D3 in so far as it teaches
how to detect contam nation

Thus, the subject-matter of the nethod claim1l referred
to in the above section 2.1 does not involve the
inventive step required by Article 56 EPC.

Therefore, the ground for opposition nmentioned in
Article 100 (a) EPC prejudices the maintenance of the
patent on the basis of each of the main, the first
auxiliary, the second auxiliary and the third auxiliary
requests.

The i ndependent claimreferred to in the above section
2.2 (first auxiliary request bis and first auxiliary
request ter)

Having regard to the comments in the above section 3.1
docunent D2 di scloses a construction conpri sing
features A, B and Bl. Furthernore, this docunment refers
to the possibility of cleaning (or cleansing) the

cl eani ng menber without indicating howto determne
whether it is (or not) necessary to clean the cleaning

neans.

The cl aimed construction differs fromthis prior art
construction by features C, Cl, Cl1 and Cl2. These

features result in providing a construction for
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automatically mlking animals in which the

contam nation of the cleaning nmenber can be
automatically detected and the teats of the aninmal are
not automatically cleaned by neans of the cleaning
menber when the contam nation | evel of the cleaning
menber is not below a certain limt.

Having regard to the comments in the above section 4.1,
the skilled person, starting fromthe construction of
docunent D2 and wishing to avoid that the teats of the
ani mal are cl eaned by a contam nated cl eani ng nenber
and/or wanting to know when it is appropriate to nake
use of the possibility of cleaning the cleaning nenber
or to renew the cleaning nenber, woul d consi der
docunent D3 in so far as this docunent discloses the
general teaching of detecting contam nation of the
surface of an object by nmeans of a sensor responding to
reflection caused by differences in the | evel of

contam nation of the object. The skilled person woul d
apply the teaching of docunent D3 to the construction
known from docunent D2 and, thus, arrive at a
construction in which, when the sensor has detected
that contam nation of the cleaning nenber has exceeded
a predetermned imt, the cleaning nenber is subjected
to a cleansing operation, before being put into action
for cleaning the teats.

Thus, the subject-matter of the independent claiml
referred to in the above section 2.2 does not involve
the inventive step required by Article 56 EPC.
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Therefore, the ground for opposition nmentioned in
Article 100(a) EPC prejudices the mai ntenance of the
patent on the basis of the first auxiliary request bis
and first auxiliary request ter.

Article 100(c) and 123 EPC with respect to the second
auxiliary request bis

Claim1l of this request (see the above sections 2. 2.
and 2.3) specifies all the features of Caim1l of the
patent as granted (i.e. features A, B, Bl, C, Cl and
Cl1l) and differs therefromin that features Cl2, C13
and Cl4 have been added.

Thus, Claim 1 does not contravene Article 123(3) EPC.

Feature Cl12 can be derived fromCaim2 of the
application as filed.

Features C13 and Cl4 can be derived fromCaim®6 of the
application as filed in conjunction with the
description in so far as it refers to the "upper side
of aroller ...noved to under the sensor" (page 10,
lines 30 to 37).

Therefore, Claim1 does not contravene Article 123(2)
EPC.

Claim1 of this request was objected to under

Article 100(c) EPC with respect to feature Cl according
to which a sensor is present "for detecting

contam nation of the surface of the cleaning nenber”
(enmphasi s added).
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Feature Cl has to be read in conjunction with feature
Cl2 which inplicitly defines a reflecting surface of
the cl eaning nmenber. Both features can be derived from
Claim2 of the application as filed.

Wth respect to feature Cl, appellant Il essentially
argued as fol |l ows:

(1) The term "surface” in Caim1 has to be construed
as defining the whole surface of the cleaning
menber .

(it) daim1l of the application as filed refers to a
sensor "for detecting contam nation of the
cl eani ng nmenber".

(iii1) The description and the clains of the application
as filed do not refer to the surface of the
cl eani ng nmenber.

(tv) It has to be understood fromthe description of
the application as filed (page 10, lines 30 to 34)
that the sensor only detects contam nation of a
portion of a roller, nanely of its upper side.

(v) Therefore, feature Cl cannot be derived fromthe
application as filed.

The board cannot accept these argunents because
appellant Il assunmed that the term"surface" in feature
Cl has to be interpreted as defining the whole surface
of the cleaning nmenber. This interpretation has no
support in the description of the patent which refers
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to a roller whose upper side is noved under the sensor
(colum 7, lines 45 to 50).

Clainms 2 to 4 of this request correspond to clains 3, 4
(partly) and 8 of the patent as granted which
correspond to clains 3, 4 and 8 of the application as
filed.

The amendnents to the description represent its
adaptation to the anmended cl ai ns.

Therefore, the amendnents concerning the second
auxiliary request bis do not contravene Article 123 EPC
and the ground for opposition nmentioned in

Article 100(c) EPC does not prejudice the maintenance
of the patent on the basis of this request.

| nventive step with respect to Claim1 the second
auxiliary request bis

The subject-matter of Caim1 of this request differs
fromthe construction disclosed in docunment D2 not only
by features C, Cl, Cl1 and Cl12 but also by features C13
and Cl4.

Feature Cl14 results in providing a cleaning nenber
whose contam nation | evel can be detected when it noves
to the teats, without requiring extra time.

Si nce none of the docunents cited by the parties
suggests the arrangenment according to feature Cl4, it
woul d not be obvious for a skilled person to arrive at
the subject-matter of claim1 of this request.
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7.4 Therefore, the patent can be maintained on the basis of
t he i ndependent claim 1l and of the dependent clains 2
to 4 of this request.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the departnment of the first
instance with the order to maintain the patent in
anmended formon the basis of clains 1 to 4 according to
second subsidiary request bis and the adapted
description both filed in oral proceedings as well as
Figures 1 to 4 according to the patent specification.

The Regi strar: The Chai r man:

G Magouliotis C. Andries
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