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Summary of Facts and Subm ssi ons

This appeal is fromthe Opposition Division's decision
to revoke European patent No. 0 700 428 concerning a
particul at e detergent conposition.

. The opponent (hereinafter respondent) in its notice of
opposi ti on sought revocation of the patent in suit on
the grounds of |ack of novelty (Articles 100(a), 54 EPC)
and lack of inventive step (Articles 100(a), 56 EPC)
and cited, inter alia, the foll ow ng docunent:

(2): EP-A-0 460 925.

L1l The proprietor (hereinafter appellant) had filed a main
request under cover of the letter dated 29 Decenber
1999 and an auxiliary request under cover of the letter
dated 9 Cctober 2000 which, however, is of no
i nportance for the present decision.

Claim 1l of the main request before the Qpposition
Di vi sion read:

"1l. A particulate detergent conposition having a bul k
density of at |east 700 g/l, conprising:

(a) from1l5 to 35 wt% of a surfactant system consisting
essentially of:

(i) primary Gg-CGg al kyl sul phate, and

(1i1) ethoxylated nonionic surfactant which is a primary
Cs- Cis al cohol having an average degree of ethoxylation
within the range of from3 to 8,

the ratio of (i) to (ii) being within the range of from
0.68:1 to 2:1;
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(b) from10 to 35 wt % (anhydrous basis) of zeolite P
having a silicon to alum niumratio not exceeding 1.33
(zeolite NAP)

(c) optionally fromO to 30 wt% of a water soluble
organi c buil der;

(d) optionally other detergent ingredients to 100 Wt %"

Dependent clainms 2 to 7 represent specific enbodi nents
of the subject-matter of Caiml.

The Opposition Division held that the subject-matter of
Claim1l of both the main and auxiliary requests | acked
an inventive step, in particular, in view of

docunent (2) and revoked the patent in suit.

The appel | ant | odged an appeal against this decision.
Under cover of the letter dated 26 April 2001, it filed
experinmental evidence with respect to the ratio primary
al kyl sul phat es: noni oni ¢ surfactant (hereinafter PAS/ N
ratio) which is 0.68:1 to 2:1.

The appel lant's argunents were, in summary, as foll ows:

The PAS/NI ratio fromO0.68:1 to 2:1 is relevant for the
cl aimed conpositions since outside this range there is
a deterioration of the detergency power.

The respondent did not present counter-argunents. Under
cover of the letter dated 4 Decenber 2003 it inforned
that it would not attend oral proceedi ngs which were
schedul ed to take place on 10 March 2004. Thereupon,
the oral proceedings were cancel |l ed by the Board.
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VI, The appel | ant requests nai ntenance of the patent on the
basis of the main request filed under cover of the
|etter dated 29 Decenber 1999 or, alternatively of the
auxiliary request filed under cover of the letter dated
9 Cct ober 2000.

Reasons for the Decision

1. Mai n request

1.1 Article 123 EPC

Caim1l1l of the main request differs fromCaim1l as
originally filed in that

- the upper concentration range of "40 wt% of the
surfactant systemin a) was replaced by "35 w% and
t he upper concentration range of zeolite P of
"45 % by "35 wt% and that

- the bulk density "of at |east 650 g/I" was repl aced
by "at |east 700 g/l".

Bot h concentration range limts of 35 ww%find their
basis in the description as originally filed (page 3,
lines 15 and 13, respectively; patent in suit, page 3,
line 15 and page 4, line 10, respectively).

The bul k density of "at least 700 g/|l" finds its
support in the application as originally filed (page 3,
lines 28 to 30; patent in suit, page 2, lines 51 and
52).
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The Board is satisfied that CQaim1l neets the
requirenents of Article 123 EPC

Novel ty

The Board agrees with the Opposition Division in that
docunent (2) does not disclose a conbination of all the
features falling within the scope of Caim1l. The Board
is satisfied that the subject-matter of Claim1l is
novel and neets the requirenments of Articles 52(1) and
54(1), (2) EPC

Since novelty was not in dispute in the appeal
proceedi ngs, no further argunents need to be given.

| nventive step

According to the patent in suit the technical problem
to be solved was to avoid a deterioration in detergency
and in powder properties (page 2, lines 22 to 24).

A high detergency was al so the objective of
docunent (2) (page 2, lines 23 to 25). In essence
docunent (2) differs fromthe patent in suit in that no
specific PAS/NI ratio is disclosed.

In view of docunent (2), the problemunderlying the
patent in suit may be redefined as the provision of a
particul at e detergent conposition having inproved

det ergency properti es.



1.3. 4

1463. D

- 5 - T 0245/ 01

Under cover of the letter dated 26 April 2001 the
appel lant had filed experinental data displayed in
tables 1 and 2.

Forrmul ation A reproduced in tables 1 and 2, had

al ready been cited in the patent in suit (see pages 6
and 7, specifically page 7, lines 18 and 19) as
conparati ve exanple. Formulations 16 and 18 of tables 1
and 2 are representative for the state of the art
according to docunment (2). The PAS/NI ratio for
formulation 16 was 3.08:1, for fornmulation 18 4.01:1
for formulation A 0.45:1. Al these ratios |lie outside
the clained range of 0.68:1 to 2:1. Fornulations 16, 18
and A show an increase in fabric residue (as indicated
by vi sual assessnent) on black cotton and an increase
in the dispenser drawer residues whereas the
formulations 1 to 5 according to the invention show no
fabric residue on black cotton and no residue in the

di spenser drawi ng (Report annexed to the |etter dated
26 April 2001, 3.Results and Discussion, lines 1 to 8
fromthe bottom.

Al'l these data show that the probl em underlying the
patent in suit has been plausibly solved.

The question which renmains to be decided is whether the
solution to this technical problem i.e. the choice of
the ratio primary al kyl sul phate to ethoxyl ated

noni oni ¢ surfactant of 0.68:1 to 2:1, involved an

i nventive step or not.
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Docunent (2) taught to use a particul ate detergent
conposition built with 17 to 35 wt% of non soap
detergent-active material conprising, inter alia, from
5to 35 wt % of an anionic surfactant conponent and
optionally fromO to 10 wt % of a nonionic surfactant.

At the best, the skilled person could have derived from
t he concentration ranges of the conponents at stake a
ratio "anionic surfactant to nonionic surfactant” of
fromO0.5:1 to 35:0.

However, there was no incentive in docunment (2) to
focus on the PAS/NI ratio, let alone on the specific
ratio of primary G- Cig al kyl sul phate to et hoxyl ated
surfactant of a G- Cig al cohol having an average degree
of ethoxylation within the range of from3 to 8.

The skilled person could not derive from docunment (2)
that the clainmed PAS/NI ratio was of particular

interest. There was also no pointer in this citation or
any ot her document on file that the exploration of this
avenue mght lead to any inprovenent in detergency, i.e.
no fabric residues, and in detergent properties,

i.e. no residue in the dispenser drawer.

Hence, the subject-matter of Claim21 was not obvious

and, thus, involves an inventive step.

Claim1 neets the requirenents of Article 56 EPC
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1.3.8 Cains 2 to 7 derive their patentability fromthat of
Claima1l.

2. Under these circunstances it is not necessary to deal
with the Appellant's auxiliary request.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to maintain the patent on the basis of clains 1
to 7 of the main request filed under cover of the

letter dated 29 Decenber 1999 and a description to be
adapted thereto.

The Regi strar: The Chai r man:

G Rauh P. Kr asa
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