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Summary of Facts and Subm ssi ons

3161.D

An opposition filed agai nst the European patent EP-B-
534 564 was rejected by the opposition division with
its decision dispatched on 1 Decenber 2000.

Claim 1l of the patent as granted reads as foll ows:

"1l. An inplenent for automatically mlking animals,
such as cows, conprising a mlking parlour with a
m | ki ng robot and a conputer (27), the mlKking
robot being provided with a robot armcarrying one
or nore teat cups (2) to be applied to the teats
of an animal's udder, the teat cups (2) being
connected to a mlk line system (4, 5) to
di scharge the m |k obtained via said teat cups (2)
toamlk tank (6), the inplenment further
conprising at |east three of the foll ow ng
sensors: a tenperature-sensitive sensor (23), a
fl owsensitive sensor (24), a sensor (25) for
establishing the electrical conductivity of a flow
of mlk and vacuum sensitive sensor (26), the
i nformati on of these sensors being supplied to the
conputer (27) and processed therein, characterized
in that, in order to obtain a nore reliable
i ndi cation of heat or illness, particularly
mastitis, of the animal, the conmputer (27) is
arranged to process the information of the
tenperature sensor (23) and/or the sensor (25) for
establishing the electrical conductivity of a flow
of mlk in conbination with the dead tine between
the instant when one of the teat cups (2) has been
connected to a teat, established by the vacuum
sensitive sensor (26), and the instant when the
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flowof mlk fromthis teat has started,
est abli shed by the fl owsensitive sensor (24)."

1. The opposition was based on Articles 100(a), (b) and (c)
EPC. During the proceedi ngs before the opposition
di vision the argunments submtted by the opponent with
regard to Article 100(c) EPC related only to a feature
in the characterising portion of Claim1l of the patent
as granted according to which "in order to obtain a
nore reliable indication of heat or illness,
particularly mastitis, of the animal, the conputer is
arranged to process the information of the tenperature
sensor (23) and/or the sensor (25) for establishing the
el ectrical conductivity of a flowof mlk in
conbination with the dead tinme...".

L1l On 7 February 2001 the opponent (hereinafter appellant)
| odged an appeal against this decision and
simul taneously paid the appeal fee. A statenent setting
out the grounds of appeal was received on 4 April 2001.

During the witten phase of the proceedings, the
argunents submtted by the appellant with regard to
Article 100(c) EPC related only to the feature referred

to in section Il above.
I V. Oral proceedings were held on 26 Novenber 2003.
V. During the oral proceedings the proprietor of the

patent (hereinafter respondent) filed anended cl ai ns
upon which two auxiliary requests were based.

3161.D
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The anmended Cl aim 1 upon which both first and second

auxiliary requests are based reads as foll ows:

"1.

An i nplenment for automatically mlking animals,
such as cows, conprising a mlking parlour with a
m | ki ng robot and a conputer (27), the mlKking
robot being provided with a robot armcarrying one
or nore teat cups (2) to be applied to the teats
of an animal's udder, the teat cups (2) being
connected to a mlk line system (4, 5) to

di scharge the m |k obtained via said teat cups (2)
toamlk tank (6), the inplenment further
conprising at |east three of the foll ow ng
sensors: a tenperature-sensitive sensor (23), a

fl owsensitive sensor (24), a sensor (25) for
establishing the electrical conductivity of a flow
of mlk and a vacuum sensitive sensor (26), the

i nformati on of these sensors being supplied to the
conputer (27) and processed therein, characterized
in that, in order to obtain a nore reliable

i ndi cation of heat or illness of the animal, the
conputer (27) is arranged to process the
information of the tenperature sensor (23) in
conmbi nation with the dead time between the instant
when one of the teat cups (2) has been connected
to a teat, established by the vacuum sensitive
sensor (26), and the instant when the flow of mlk
fromthis teat has started, established by the

fl owsensitive sensor (24)."
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The anmended Cl aim 2 upon which the first auxiliary

request is also based reads as foll ows:

" 2.

An i nplenment for automatically mlking animals,
such as cows, conprising a mlking parlour with a
m | ki ng robot and a conputer (27), the mlKking
robot being provided with a robot armcarrying one
or nore teat cups (2) to be applied to the teats
of an animal's udder, the teat cups (2) being
connected to a mlk line system (4, 5) to

di scharge the m |k obtained via said teat cups (2)
toamlk tank (6), the inplenment further
conprising at |east three of the foll ow ng
sensors: a tenperature-sensitive sensor (23), a

fl owsensitive sensor (24), a sensor (25) for
establishing the electrical conductivity of a flow
of mlk and a vacuum sensitive sensor (26), the

i nformati on of these sensors being supplied to the
conputer (27) and processed therein, characterized
in that, in order to obtain a nore reliable

i ndication of mastitis of the animal, the conputer
(27) is arranged to process the informati on of the
sensor (25) for establishing the electrical
conductivity of a flow of mlk in conbination with
the dead time between the instant when one of the
teat cups (2) has been connected to a teat,

est abl i shed by the vacuum sensitive sensor (26),
and the instant when the flow of mlk fromthis
teat has started, established by the flow
sensitive sensor (24)."
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During the oral proceedings the appellant submtted new
argunents under Article 100(c) EPC relating to a
feature specified in the pre-characterising portion of
Claim1 of the patent as granted, nanely to the feature
that "the teat cups (2) [are] connected to a mlk |ine
system (4, 5) to discharge the m |k obtained via said
teat cups (2) to a mlk tank (6)". The objection to
this feature was brought forward for the first tine
during the oral proceedings.

The appel | ant requested that the appeal ed deci sion be
set aside and the patent be revoked.

The respondent requested that the appeal be dism ssed
(mai n request).

Auxiliarily, the respondent requested that the appeal ed
deci sion be set aside and the patent be nai ntained,

as a first auxiliary request, on the basis of the
i ndependent Clains 1 and 2 filed during the oral
pr oceedi ngs, and

as a second auxiliary request, on the basis of the
fol |l owi ng docunents:

- Claim1l1l (of the second auxiliary request) filed
during the oral proceedings;

- colums 1 and 2 of the description as filed during
the oral proceedings; colums 3 to 6 of the
description of the patent as granted;

- Figures 1 and 2 of the patent as granted.
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The argunents of the appellant can be summarized as
fol | ows:

(i) The features of aim1l of the patent as granted
which are referred in the above sections Il and VI
have no basis in the application as filed
(Article 100(c) EPC).

(i1) Having regard to the content of the article by
MW Wbolford, "The cow and the nmachine"” in the
"Proceedi ngs" of the "International Mstitis
Synposi umt' in Quebec, August 1987 (docunent D13),

t he disclosure provided in the patent is
insufficient to enable the skilled person to carry
out the clainmed invention with regard to the
determ nation of the "dead tine".

(i11)The subject-matter of Claim1l of the patent as
granted does not involve an inventive step having
regard to the docunents EP-A-385 539 (D1) and GB-
A-2 218 888 (D2) and to the abstract in English
| anguage (hereinafter document D11) of the article
(in Russian | anguage) by E.P. Kokorina et al.,
"Use of mlking graphs to study interactions
bet ween quarters during machine m | king of cows",

i n Sel'skokhozyai st vennaya Bi ol ogi ya, No. 8, 1986,
pages 13 to 18.

(tv) The argunents under Article 100(a), (b) and (c)
EPC which were submtted with regard to daim1l of
the patent as granted (see the above itens VIII(i)
to VIII(iii)) also apply for the clains of both
auxiliary requests of the respondent.
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(v) The passage in colum 1 (lines 22 to 30) of the
anmended descri ption upon which the second
auxiliary request of the respondent is based
refers to the inplement known from docunent D1 as
being provided with a mlk conductivity sensor.
Since the characterising portion of Claim1l of the
second auxiliary request no longer refers to a
m |k conductivity sensor, this passage should be
del et ed.

The respondent essentially contested the argunents of
t he appel | ant.

Reasons for the decision

3161.D

The appeal is adm ssible.

The cl ai ned subj ect-matter

The feature in the pre-characterising portion of
Claim1 of the patent as granted according to which the
i npl enent conprises "at |east three of the follow ng
sensors..." (colum 6, lines 16 to 20) refers to four
different sensors and states that "at |east three" of

t hem have to be present. According to the wording of
this feature the inplenment may conprise either four
sensors or three sensors (in each of the four possible
conbi nations of the four sensors).
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However, this feature has to be read in conjunction
with the feature in the characterising portion of the
clai maccording to which "the conputer is arranged to
process the information of the tenperature sensor (23)
and/ or the sensor (25) for establishing the electrical
conductivity of a flow of mlk in conbination with the
dead time between the instant when one of the teat cups
(2) has been connected to a teat, established by the
vacuum sensitive sensor (26), and the instant when the
flowof mlk fromthis teat has started, established by
the flowsensitive sensor (24)".

Thus, it is clear fromCaim1 that the inplenent
necessarily conprises a flow sensitive sensor (in order
to establish the instant when the flow of mlk fromthe
rel evant teat has started) and a vacuum sensitive
sensor (in order to establish the instant when one of
the teat cups (2) has been connected to a teat).

Therefore, it can be derived fromCaim1 that the
i npl enent further conprises either the tenperature
sensor 23 or the sensor 25 for establishing the

el ectrical conductivity of a flow of mlk or both
sensors 23 and 25.

Claim1 also defines the "dead tinme" as the tine

bet ween the instant when one of the teat cups (2) has
been connected to a teat and the instant when the flow
of mlk fromthis teat has started and nakes it clear
that the dead tinme is determ ned by the conmputer on the
basis of the information supplied by the sensors 24 and
26.
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Claim1l1l has to be construed as defining an

i npl ement having the foll ow ng features:

(A)

(B)

(B1)

(O

(B11)

(B111)

(B1111)

(E)

(EL)

the inplement is suitable for automatically
m | ki ng ani mal s, such as cows,

t he i npl ement conprises a mlking parlour,

the mlking parlour is provided with a m|lking
robot,

the inpl enment conprises a conputer (27),

the mlking robot is provided with a robot arm

the robot armcarries one or nore teat cups
(2) to be applied to the teats of an animal's
udder,

the teat cups (2) are connected to a mlk line
system (4, 5) to discharge the m |k obtained
via said teat cups (2) to a mlk tank (6),

the inplenment conprises a flowsensitive
sensor (24);

the flowsensitive sensor (24) is suitable for
establishing the instant when the flow of m Kk
fromthis teat has started;



(F)

(F1)

(9

(Gl)

(H

(H1)

3161.D
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the inplenment conprises a vacuum sensitive
sensor (26);

t he vacuum sensitive sensor (26) is suitable
for establishing the instant when one of the
teat cups (2) has been connected to a teat;

the informati on of the vacuum sensitive sensor
(26) and of the flow sensitive sensor (24) is
supplied to the conputer (27),

in the conputer (27) the dead tinme between the
i nstant when one of the teat cups (2) has been
connected to a teat, established by the

vacuum sensitive sensor (26), and the instant
when the flow of mlk fromthis teat has
started, established by the flowsensitive
sensor (24), is determ ned,

the inplenment conprises at | east one of the
foll owi ng sensors: a tenperature-sensitive
sensor (23) and a sensor (25) for establishing
the electrical conductivity of a flow of mlk;

the information of either the tenperature
sensor (23) or the sensor (25) for
establishing the electrical conductivity of a
flow of mlk or both the tenperature sensor
(23) and the electrical conductivity sensor
(25) is supplied to the computer (27),
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(M in order to obtain a nore reliable indication
of heat or illness, particularly mastitis, of
the animal, the conmputer (27) is arranged to
process the information of the tenperature
sensor (23) and/or the sensor (25) for
establishing the electrical conductivity of a
flow of mlk in conmbination wth the dead

tine.

According to feature M the conputer is arranged to
process the information of either the sensor 23 or the
sensor 25 or both sensors in conmbination with the dead

tine.

The neani ng of the wording used in feature M "arranged
to process ... in conbination..." has to be determ ned
in order to define the clained subject-matter so as to
permt the conparative analysis of the clainmed subject-
matter with the content of the application as filed (in
view of Article 100(c) EPC) as well as with the prior
art (in view of Article 100(a) EPC).

Claim1 does not contain any further information which
can contribute towards establishing the nmeaning of the
"processing in conbination” referred to in feature M

The description of the patent as granted refers to the
terms "arranged to process ... in conbination..." only
in the passage (colum 1, lines 31 to 42) which recites

t he characterising portion of Caiml.

The introductory part of the description of the patent
refers to the "processing of the signals originating
fromthe sensors” in colum 3 (lines 40 to 46) and
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indicates that this "processing"” permts the indication
of whether the dead tine and/or the electrical
conductivity have exceeded their predeterm ned val ues.
According to a passage in the part of the description
which refers to the drawings (colum 5,lines 50 to 54)
the information fromthe sensors 23, 24, 25 and 26 is
"further processed"” in the conputer and "nmade knowabl e
on the display screen of a nonitor”

According to feature Mthe aimof such a "processing"
is "to obtain a nore reliable indication of heat or
illness, particularly mastitis, of the aninmal"

Having regard to the description of the patent, this

i ndi cation consists in providing the farmer with the
information of to which extent the dead tine determ ned
in the conputer and at |east one of the output signals
of the sensors 23 and 25 have exceeded by a certain
percentage their predeterm ned val ues.

Therefore, feature Mhas to be construed as defining a
conputer arranged to process the information
originating either fromthe sensor 23 or fromthe
sensor 25 or from both sensors in conjunction with but
i ndependently of the dead tinme so as to provide a nore
reliable indication of heat or illness of the aninal

In other words, it has to be understood that the
processing in the conputer of a first information (for
instance the information of at |east one of the sensors
23 and 25) provides an indication of heat or illness of
an animal (see for instance the passage in colum 1,
lines 12 to 22 according to which the tenperature of
the mlk indicates the body tenperature of the cow

whi ch is higher than normal with cows in heat and with
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sick cows) and that the processing of a second
additional information (for instance the information
relating to the dead tine) also provides an indication
of heat or illness, such that a nore reliable

i ndication of heat or illness is provided (information
gi ven by two sources).

The reference to mastitis in feature M due to the term
"particularly”, has to be considered as defining an
optional feature.

Havi ng regard to the above comments concerning feature
M Caim1l of the patent as granted defines three
different inplenents having in common the features from
A to Gl (see section 2.1.3 above) wherein

(a) the first inplenent is provided with a tenperature
sensor 23 whose information is supplied to the
conputer, which is arranged to process the
information of the tenperature sensor and the dead
time (as a further information) in order to obtain
a nore reliable indication of heat or illness of

an ani nal

(b) the second inplenment is provided with a sensor 25
for establishing the conductivity of a flow of
m |k whose information is supplied to the conputer,
which is arranged to process the information of
t he sensor for establishing the electrical
conductivity of the mlk and the dead tinme (as a
further information), in order to obtain a nore
reliable indication of heat or illness of an
ani mal ; and
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(c) the third inplement is provided with both sensors
23 and 25 whose information is supplied to the
conputer, which is arranged to process the
information of the tenperature sensor, that of the
sensor for establishing the electrical
conductivity of the mlk and the dead tinme (as a
further information), in order to obtain a nore
reliable indication of heat or illness of an

ani mal .

Claim1 according to the first and second auxiliary
requests essentially differs fromdaim1l of the patent
as granted in that feature M has been repl aced by the
foll ow ng feature:

(M) in order to obtain a nore reliable indication of
heat or illness of the animal, the conputer (27)
is arranged to process the information of the
tenperature sensor (23) in conbination with the
dead tinme.

It has to be noted that the pre-characterising portion
of Claiml of the first and second auxiliary requests
refers to the expression "at |east three of the
foll owi ng sensors: a tenperature-sensitive sensor

(23), ... a sensor (25) for establishing the electrical
conductivity of a flowof mlk and ...". However, the
characterising portion of the claimno |onger refers to
t he sensor for establishing the electrical conductivity
of a flow of mlk. Therefore, having also regard to the
comments in the above section 2.1, it is clear from
Claim 1l of these auxiliary requests that the inplenent
necessarily conprises a tenperature-sensitive sensor
and, optionally, may al so conprise a sensor for
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establishing the electrical conductivity of a flow of
m k.

2.2.2 Having regard to the above comments, Caim1 of the
first and second auxiliary requests has to be construed
as defining an inplement provided with features Ato Gl
(see section 2.1.3 above) and M (see section 2.2) as
wel|l as the features according to which "the inplenent
conprises a tenperature-sensitive sensor (23)" (feature
H) and "the information of the tenperature-sensitive
sensor (23) is supplied to the conputer (27)" (feature
H 1).

In other words, Claim1l of these auxiliary requests
relates to the first inplenment referred to in section
2.1.6(a).

2.3 Claim 2 according to the first auxiliary request
differs fromCaim1l of the patent as granted in that
feature M has been replaced by the foll ow ng feature:

(M")in order to obtain a nore reliable indication of
mastitis of the animal, the conputer (27) is
arranged to process the information of the sensor
(25) for establishing the electrical conductivity
of a flowof mlk in conmbination wth the dead
time.

2.3.1 Thus, Caim2 of this request relates to an inpl enent
which is further specified with respect to the second
i mpl enent referred to in section 2.1.6(b) and is
provided with all the features fromA to Gl (see
section 2.1.3 above) as well as with the features that
“"the inplenent conprises a sensor (25) for establishing

3161.D
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the electrical conductivity of a flow of ml|k" (feature
H') and that "the information of the sensor (25) for
establishing the electrical conductivity of a flow of
mlk is supplied to the conputer” (feature H'1),
wherein in this inplenment "the conputer (27) is
arranged to process information of the sensor (25) for
establishing the electrical conductivity of a flow of
mlk in combination with the dead tinme (as a further
information), in order to obtain a nore reliable
indication of mastitis of an animal" (feature M').

Articles 100(c) EPC and 123 EPC

Wth respect to the feature objected to by the
appel lant for the first time during the oral
proceedi ngs (see section VI above):

The appel | ant asserted that feature B1111l, which is
specified in Claiml of the patent as granted, has no
basis in the application as filed (Article 100(c) EPC)

Wth regard to this objection, the respondent argued
that it had been submtted in a very |late stage of the
proceedi ngs and asked the board to remit the case to
the first instance if the patent could not be
mai nt ai ned on the basis of one of his requests.

The objection to feature B1111 was submtted at the
begi nni ng of the oral proceedings on 26 Novenber 2003.
Since this feature had not been previously objected to,
the objection has to be considered as a new "fact"
submtted for the first time during the oral

proceedi ngs. Furthernore, there was no relationship

bet ween the issues which were discussed during the oral
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proceedi ngs and the objection itself. Thus, this
obj ection could have been submtted at |east before the
oral proceedings.

It also has to be assuned that the appellant hinself
had enough tinme to el aborate argunents relating to this
obj ection whereas it is clear on the other hand that

t he respondent needed tine to react to this objection
in order to either devel op argunents or propose
amendnent s.

In this respect, the appellant argued that this

obj ection, although it had been submtted in a late
stage of the proceedi ngs, should be considered by the
board, having regard to the fact that also the
respondent had submitted two new requests for the first
time during the oral proceedings.

The board cannot accept this argunent for the follow ng

reasons:

(i) Although the objection to feature M had been
submtted by the appellant in the statenent
setting out the grounds of appeal, the discussion
of this issue during the oral proceedings allowed
t he focussing on new argunents whi ch had not been
previously submtted, for instance the argunents
relating to the absence of a disclosure in the
application as filed of the relationship between
m | k conductivity and heat (see the follow ng
sections 3.2.1 and 3.2.2). Thus, the subm ssion of
the auxiliary requests during the oral proceedings
can be considered as being a reaction of the
respondent to these new argunents.
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(ii) Furthernore, it is clear that the appellant did
not need any tinme to el aborate new argunents with
respect to the new requests of the respondent,
since the argunments submtted by the appell ant
with respect to the main request also apply
nmutatis nutandis for the auxiliary requests (see
t he above section VIII, point iv).

| f the board had admitted the objection against feature
B1111, this would have resulted in an unbal anced
situation in which the parties would not have had equal
treatment. On the other hand, the subm ssion of the
auxiliary requests did not produce such an unbal anced

si tuati on.

Moreover, if the objection against feature B1111 had
been admitted, this would have resulted in an undue

prol ongati on of the proceedi ngs.

In view of the above comments and having regard to the
general principles of equal rights and of economny of

t he proceedi ngs, the board di sregards the objection to
feature B1111 as being a fact which was not submtted
in due tine (Article 114(2) EPC)

Article 100(c) EPC with respect to the main request:

Feature Min Caim1l of the patent as granted inter
alia defines an inplement in which the conputer is
arranged to process in addition to the information of

t he sensor for establishing the electrical conductivity
of the mlk the dead time (as a further information),
in order to obtain a nore reliable indication of heat
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or illness of an aninmal (see the above section 2.1.4).
Thus, feature Minplies a rel ationship between
el ectrical conductivity of the mlk and heat of the

ani mal .

The application as filed (see EP-A-534 564)

systematically refers to the sensor for establishing
the electrical conductivity of the mlk as providing
the indication that the animal suffers frommastitis

(see for instance the passages in colum 2, lines 20 to
27; in colum 5, lines 23 to 34; in colum 6, lines 31
to 48 as well as in colum 8, lines 11 to 24, in which

the sensor 25 is even referred to as "nastitis sensor").

Thus, the application as filed refers to the sensor for
establishing the electrical conductivity of the mlk as
a sensor which can provide an indication that the
animal suffers froma specific disease (mastitis)

wi t hout disclosing the information that this sensor can
provi de indication of heat of the ani nmal

None of the passages referred to by the respondent as
representing a basis for feature M (i.e. colum 1,
lines 23 to 25; colum 5, lines 7 to 26; colum 6,
lines 31 to 48; columm 8, lines 24 to 29) indicates a
rel ati onship between el ectrical conductivity of the
mlk and heat. In particular, it has to be noted that
the sentence referred to by the respondent, according
to which "...it is inportant to know whether mastitis
or any other disease is concerned” (colum 5, lines 25
and 26; enphasis added) has to be read in the context
of the passage in colum 5, lines 21 to 32, which
clearly refers to a relationship between mlk
conductivity and mastitis.
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Thus, the subject-matter of Claim1l1l of the patent as
granted extends beyond the content of the application
as filed and the ground for opposition nmentioned in
Article 100(c) EPC prejudices the mai ntenance of the
pat ent as granted.

Therefore, the main request of the respondent has to be
rej ect ed.

Article 123(2) EPC with respect to Caim?2 of the first

auxiliary request:

Feature M' in Caim2 of this request defines an

i npl enent in which the conputer is arranged to process
the dead time (as a further information) in addition to
the information of the sensor for establishing the

el ectrical conductivity of the mlk in order to obtain
a nore reliable indication of mastitis of an ani nal
(see the above section 2.3.1).

Having regard to the comments in the above sections
2.1.4 and 2.3.1, feature M' inplies that the dead tine
can provide an indication of mastitis of an animal and
that this information in conjunction with the
information originating fromthe sensor for
establishing the electrical conductivity of the mlk
can provide a nore reliable indication of mastitis. In
ot her words, feature M' inplies a relationship between
mastitis and dead tine.
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3.3.2 The application as filed indicates a relationship
bet ween either dead tinme and heat or dead tine and
illness (in general), wthout indicating a specific
rel ati onship between dead tinme and nmastitis.

3.3.3 Thus, due to feature M', the subject-matter of Claim?2
of the first auxiliary request extends beyond the
content of the application as filed and this claim
contravenes the requirenments of Article 123(2) EPC.

3.3.4 Therefore, the first auxiliary request of the
respondent has to be rejected.

3.4 Articles 100(c) and 123 EPC with respect to the anended
Claim 1 upon which the second auxiliary request is
based:

3.4.1 Feature M (which replaces feature Min Caim1l) has a
basis in a passage of the description of the
application as filed according to which "a nore
reliable indication signal of heat or illness is
obt ai nabl e from paraneters such as the ...tenperature of
amlk flow .., and possibly by conbi nati on of one or
several such paraneters with the dead tinme by neans of
a conmputer” (colum 5, lines 7 to 18; enphasis added).

Moreover, the application as filed also contains a
passage according to which a conputer is provided "to
determ ne the dead time and, in conjunction with the
information originating fromthe tenperature-sensitive
sensor, to produce an indication of any probabl e heat
or illness of the animal"™ (colum 2, lines 12 to 20,
enphasi s added).

3161.D
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Therefore, this anendnent does not contravene the
requirenments of Article 123(2) EPC.

Feature M relates to only one of the three different

i npl enents defined by Claim1l of the patent as granted
(see the above sections 2.1.6 and 2.2.2). Therefore,
this anendnent limts the extent of protection of the
cl aimand does not contravene the requirenents of
Article 123(3) EPC

The argunents submtted by the appellant with respect
to feature M in so far as they also apply for feature
M, can be summarized as foll ows:

(a) The wording "arranged to process the information
of ... in conbination with the dead tine..."
i ndi cates that the conputer is arranged not only
to process a signal corresponding to the dead tine
in addition to the signal of the tenperature
sensor, i.e. to process both signals independently
of each other (in such a way that each signal is
conpared with a correspondi ng threshold val ue) but
al so to process the signals (dead tine and
tenperature) so as to determ ne a conbi ned signa
(which can be conpared with a single threshold
value) which is indicative of illness or heat of

an ani nmal

(b) The application as filed refers to a conputer
which is arranged to process the information
originating fromthe tenperature sensor in
conjunction with the dead tinme wi thout any inter-
rel ati onshi p between the signal corresponding to
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the dead tinme and the signal of the tenperature
sensor (i.e. w thout any conbi ned processing).

Thus, the wording of feature M has no basis in
the application as filed and extends beyond its
content such that Article 100(c) EPC prejudices
t he mai ntenance of the patent on the basis of the

second auxiliary request.

The board cannot accept these argunents of the

appel lant for the follow ng reasons:

(i)

(i)

Article 100(c) EPC refers to cases in which "the
subj ect-matter of the European patent extends
beyond the content of the application as filed"
(enmphasi s added). This neans that, if an objection
under Article 100(c) EPC is raised agai nst an

i ndependent clai mof a European patent, the
subject-matter of this claim i.e. the matter for
whi ch protection is sought, has to be identified
and conpared with the application as filed in
order to establish whether this subject-matter
ext ends beyond the content of the application as
filed. In order to identify this subject-matter

t he meaning of the wording of the claimhas to be
defi ned.

According to Article 113(2) EPC, a patent may only
be granted on the basis of a text submtted or
agreed by the applicant. This neans that the
proprietor of a patent has the choice of the words
used in the patent.
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Having regard to the fact that the clains of a

pat ent represent generalisations of exanples which
are specifically disclosed in the description, the
nmeani ng of the wording of a claimcannot be
defined by isolating the clains fromthe

descri ption.

(iiti)In the present case, it is decisive to define the
meani ng of the wording "arranged to process the
information of ... in conbination wth the dead
time..." (which is present in all independents
claims of all requests). This has to be done by
considering the claimin the general context of
t he description.

(iv) Having regard to the coments in the above section
2.1.4, this wording has to be construed as
relating to a conputer which is arranged to
process a signal corresponding to the dead tine in
addition to but independently of the signal of the
t enper ature sensor

Therefore, Claim1l of the second auxiliary request does
not contravene the requirenments of Articles 123(2) and
(3) EPC. Furthernore, having considered the argunents
submtted by the appellant in respect of feature M,
the ground for opposition nentioned in Article 100(c)
EPC does not prejudice the maintenance of a patent on
the basis of this claim

Article 123 EPC with respect to the description upon
whi ch the second auxiliary request is based:
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The amendnent to the description in colum 1, lines 31
to 42 only relates to its adaptation to the anmended
Claim 1. This anmendnent does not contravene the
requirenents of Article 123 EPC

The appellant referred to the passage in the
description of the patent as granted, colum 1,

lines 22 to 30, and asserted that this passage shoul d
be deleted. In this respect the appellant essentially
argued as fol |l ows:

(a) This passage refers to the prior art inplenent
known from docunent D1 as an inpl enment conprising
a mlk conductivity sensor providing a signal
i ndicating the health of the aninmal

(b) daim1 of the second auxiliary request no |onger
refers to a sensor for establishing the
conductivity of a flow of mlk providing a signal

i ndicative of illness.

(c) Therefore, this passage can be used to interpret
the claimso as to extend the protection beyond
t he extent defined by the wording of the claim
itself in so far as the passage refers to a mlKk
conductivity sensor while the characterising
portion of Claiml no longer refers to this sensor.

3.5.2 The board cannot accept this argunent for the follow ng

3161.D

reasons:

(1) As pointed out in the above section 2.1.6, Caiml
of the patent as granted was also directed to an
i npl enent in which the information of a mlKk
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conductivity sensor is supplied to the conputer
and the conputer is arranged to process the dead
time in addition to the information of the mlKk
conductivity sensor in order to obtain a nore
reliable indication of heat or illness of an

ani mal .

Al t hough the anended Caim1 of the second
auxiliary request also refers to a mlk
conductivity sensor (see the above section 2.2.1),
it is clear that this claimis directed to an

i npl ement conprising at | east three sensors,
namely a tenperature sensor, a mlk flow sensor
and a vacuum sensor and that the signa

originating fromthe tenperature sensor and a
signal corresponding to the dead tine provide a
nore reliable indication of heat or illness.
Therefore, it is clear fromthis anmended Claim1
that the mlk conductivity sensor could be a
fourth sensor of the inplenent which could be used
- when an indication of illness has already been
obtained - to establish whether mastitis is
concerned. This interpretation is consistent with
t he description of the patent (colum 3, lines 3
to 8). However, an inplenent as referred to in the
above section 2.1.6, point (b) is no |onger
defined by this anended C aim 1.

(ii11)The passage referred to by the appellant refers to

the prior art known from docunent D1. Moreover,
the sentence in the description of the patent
preceding this passage nakes it clear that the

i mpl ement known from docunent D1 is provided with
a tenperature sensor and that the m |k tenperature
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inso far as it is indicative of the body
tenperature of the animal "is higher than normally
with cows in heat and with sick cows" (columm 1,
lines 16 to 22).

It is clear that docunent Dl di scl oses an

i npl ement provided inter alia with a conductivity
sensor supplying a signal which "is a neasure of
the health of the udder” because "in the case of
mastitis, the conductivity of the mlk is higher
than that of the mlk obtained froma healthy
udder .."(see D1: colum 9, lines 43 to 50) and with
a mlk tenperature sensor indicating the body
tenperature of the cows to be m | ked, which
tenperature "is higher than normally with cows in
heat and with sick cows" (see Dl: columm 11,
lines 29 to 35).

Therefore, the passages of the description which
refer to docunent Dl describe correctly the prior

art known fromthis docunent.

The aimof the invention is to provide a nore
reliable indication of illness or heat of an
animal. It is clear that this aimis obtained by
processing not only the information originating
fromthe tenperature sensor (as in the prior art
i npl enent) but also the dead tine as a further
information. Moreover, it is clear fromthe
remai ning parts of the description of the patent
(which do not relate to the prior art) that the
m |k conductivity can be used to indicate a
specific disease, i.e. mastitis (but not heat).
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The passages referring to the prior art in the
description of the patent could be used to
interpret the claimonly in order to better define
in what the teaching of the claimconsists. Having
regard to the information content of all passages
referring to the prior art known from docunent D1
(colum 1, lines 1 to 30) and to the wordi ng of
the amended Claim1l, an interpretation of this
clai maccording to which the claimal so defines an
i npl ement as referred to in the above section
2.1.6 is not possible.

Article 100(b) EPC

Wth respect to Article 100(b) EPC the appell ant
general ly argued that the description of the patent
woul d not provide the skilled person with sufficient
information to use the dead tine as an indication of
heat or illness.

The board cannot accept this argunent for the follow ng

reasons:

(i) It is clear fromthe description of the patent
that the invention is essentially based upon the
i dea of using the "dead tinme" to obtain an
i ndication of heat or illness. It is clear from
Claim1l that the dead tinme is the tinme between the
i nstant when one of the teat cups has been
connected to the teat (as established by a vacuum
sensitive sensor) and the instant when the mlKk
flow starts (as established by a flow sensitive
sensor). Moreover, it is clear fromthe
description of the patent that the instant when
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the teat cup is connected is determ ned by neans
of the vacuum sensor 26 whi ch establishes "whether
a sufficient vacuumprevails in the mlk line 4
and the teat cup 2" (see colum 5, lines 35 to 38)
and that the instant when the mlk flow starts is
determ ned by neans of the flow sensor 24 which
est abl i shes whether or not there is mlk in the
mlk Iine 4 (see colum 5, lines 26 to 31).

The description of the patent refers to the dead
time as a paraneter indicating the heat or the
illness of an animal when it exceeds by a certain
per cent age a predeterm ned val ue (colum 2,

lines 46 to 51).

Moreover, it is stated in the description of the
patent that the predeterm ned val ue of the dead
time "will be different not only for various
animals, but it will also change as the animals
grow ol d" (see colum 2, lines 42 to 44) and that
the predeterm ned value of the dead tinme can be
determ ned for each cow as a progressive average
of the | atest neasurenents of the dead tine (see
colum 3, lines 20 to 22 in conjunction with
lines 13 to 20).

(iii1)Thus, the description of the patent contains

general information about how to determ ne the
predeterm ned value of the dead tine, wherein the
determ nation of the particul ar predeterm ned

val ue for each animal can be arrived at by a
sinple routine test.
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That means that the normal average dead tine of
t he healthy animal can be determ ned and that it
is up to the skilled person to define the

al | owabl e devi ati on percentage to be taken into
account in order to decide that the animal is il

or estrous.

Furthernore, in order to establish the
insufficiency of the disclosure, the burden of
proof is upon the opponent. In the present case no
experimental data which could give evidence of an
insufficient disclosure of the invention have been

subm tted by the appellant.

Wth regard to Article 100(b) EPC, the appellant also
referred to docunent D13 and to the general know edge

of the skilled person and nore specifically argued as

foll ows:

(a)

(b)

It is clear that the "dead tinme" as a paraneter

i ndi cating heat or illness of an anim

corresponds to the period of tinme between the
instant when a teat cup is connected to the
correspondi ng teat and the instant when the mlk
ejection reflex is evoked by stinulation of the
teat and/or udder. This paraneter is also called
"l atent period of mlIk ejection” (see for instance
docunent D11).

It is conmon general know edge in the technical
field of mlking that two types of mlk can be
drawn fromdifferent parts of an udder quarter. A
first type of mlk, which is present in the
cistern and in the large duct of the teat and is
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called "pre-m |l k" or "cistern and | arge duct ml k",
starts to flow as soon as vacuumis applied to a
teat cup connected to a teat. A second type of

mlk (called "alveolar m k") which is stored in

t he al veol ar spaces of the manmmary gl and can only
flow when the mlk ejection reflex has been evoked.
In sonme countries, notably Germany, mlKking

regul ations require that "pre-m| k" be separated
from"alveolar mlk" when mlk is harvested for
human consunpti on.

(c) It is clear fromthe opposed patent that the dead
time is the tinme between the instant when vacuum
is applied to a teat cup and the instant when the
mlk flow sensor detects the beginning of the mlk
flow. The m |k flow sensor of the inplenent
described in the patent woul d detect the beginning
of the flow of "pre-mlk", since the "pre-mlKk"
woul d begin to flow immedi ately after application
of vacuum Thus, the mlk flow sensor woul d not
detect the flow of the "alveolar mlk" and the
| atent period of ejection would not be measured.
In other words, the dead tinme cal cul ated by the
conputer of the inplement described in the opposed
pat ent woul d al ways be zero

(d) This conclusion concerning the flow of pre-mlKk
can al so be derived fromFigure 3 on page 4 of
docunent D13 which shows a graph with two mlKk
yield versus tinme curves. The first curve (i),
which relates to a cow "not having a mlk ejection
at cluster attachnment™ (i.e. when the teat cups
have been connected to the teats), has an initial
step between the instant "zero" and the tinme when

3161.D
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the mlk ejection occurs, while the second curve
(1i) which relates to a cowin which the mlk
ejection is established at cluster attachnent has
no initial step. However, the first curve (i)
clearly indicates that there is a mlk flow from
t he beginning (imediately after cluster
attachnent) even if the ejection reflex is not
evoked.

Therefore, the patent does not provide the skilled
person with sufficient information to detect the
begi nning of the flow of "alveolar mlKk".

In these respects the respondent argued as foll ows:

(a)

(b)

(c)

It is conmon general know edge in the technical
field of mlking that "pre-m | k" has to be
separated from"al veolar m | k".

The renoval of "pre-m | k" before proper mlKking
can be sinultaneous with teat cleaning. This
happens for instance in the mlking robots

manuf actured by the appellant hinself, which are
provided with a separate teat cleaning device in
the formof a fifth teat cup which applies water,
vacuum and air-pressure and by neans of which the
pre-mlk is renoved fromthe teat and separated
together with water

The skilled person on the basis of his general
know edge woul d i mmedi atel y understand that the
pre-mlk has to be renoved fromthe teats before a
sufficient vacuumis applied to the teat cups
referred to in the patent in suit. Thus, the
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| atent period of mlk ejection (i.e. the dead tine
defined in the patent in suit) can be determ ned
and can provide - in conjunction with the
tenperature of the mlk an indication of heat or

illness of an ani nal .

It has to be noted that both parties referred to the
general know edge of the skilled person as including
the information that "pre-m| k" has to be separated
from"alveolar mlk" when mlk is harvested for human
consunption. The argunments of the appellant are based
upon the assunption that the skilled person reading the
patent in suit would be provided with the information
that the teat cup has to be connected to the teat for
m | king wthout previously renoving the pre-mlk. In
ot her words, the argunents of the appellant suppose
that the skilled person interprets the teaching of

pat ent against his own technical know edge. Therefore
t he board cannot accept these argunents of the
appel | ant.

Having regard to the coments above, the ground for
opposition nentioned in Article 100(b) EPC does not
prejudi ce the maintenance of the patent on the basis of
the second auxiliary request of the respondent.

The prior art referred to by the appell ant

Docunent EP- A-385 539 (D1) discloses an inplenent for
automatically mlking animals, such as cows, conprising
a mlking parlour provided with a m|king robot having
a robot armcarrying one or nore teat cups 2 to be
applied to the teats of an animal's udder, the teat
cups being connected to a mlk Iine system3, 4, 8, 9
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to discharge the mlk obtained via said teat cups 2 to
amlk tank 6 (see colum 7, lines 19 to 37), each teat
cup being associated with a mlk nmeter 4. The i npl enent
further conprises a conputer 22 and a vacuumsensitive
sensor 44 for ascertaining whether vacuumis present in
the mlk nmeter, wherein the information S8 of the
sensor 44 is supplied to the conputer

Moreover, there is a mlk |evel sensor 21 supplying a
signal S2 to the conputer. According to a passage in

t he description, the end of the m|king procedure can
be detected by neans of the mlk | evel sensor but this
can al so be done by neans of a mlk flow sensor (see
colum 4, lines 28 to 34).

Furthernore, the inplenent disclosed in docunent D1
conprises a mlk tenperature sensor providing a neasure
of the body tenperature of the cow and thus an

i ndi cation of heat or illness (see colum 11, lines 29
to 35) and a m |k conductivity sensor 27 supplying a
signal S4 to the conputer and providing an indication
of whether the cow has mastitis.

Docunment D2 di scl oses an inplenent for automatically

m | ki ng cows conprising a teat cup attachi ng nmechani sm
30 provided with m|king neans 31 incorporating teat
cups 21 and a microprocessor unit 57. Moreover, it has
to be understood from docunent D2 that the inplenent is
al so provided with vacuum sensing neans (i.e. vacuum
sensors 55) and m Ik flow sensing neans. According to

t he sentence on page 18, lines 8 to 12, during the
attachnment of the teat cups to the teats, the

m croprocessor unit 57, "regul ates the vacuum supply to
the teat cups, and nonitors vacuumand m |k fl ow
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sensing neans for each teat cup to validate successfu
attachnment".

Docunment D11 refers to "the |atent period of mlKk
ej ection" and states that tests show that "cows cl assed
as having |l ow stress resistance" have a |onger |atent

peri od.

Novel ty (second auxiliary request)

The subject-matter of Caim1l is novel with respect to
t he docunent nentioned by the appellant. Novelty was
not di sput ed.

| nventive step (second auxiliary request)

Both parties considered docunent D1 as reflecting the
cl osest prior art.

Having regard to the comments in the above section 5.1
the subject-matter of claim1 differs fromthe prior
art according to docunment D1 essentially by features Gl
and M' (see the above sections 2.1.3 and 2. 3).

Wth regard to the conbination of docunents D1 and D2
t he appel lant essentially argued as foll ows:

(a) In the inplenent according to docunent D1, when a
teat cup is connected to a teat which has been
fol ded during the connection operation, no mlking
can be carried out, although a vacuumis generated
in the teat cup. Therefore, starting from docunent
Dl the problemto be solved consists in providing
i ndi cation of an unsuccessful attachnment of the
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teat cups. Thus, the skilled person woul d consider
docunent D2 which relates to this problem

In the inplenent known from docunment D2, the
successful attachnment has to be validated by the

m croprocessor unit and this is done by nonitoring
t he vacuum and the mlk flow sensing neans.

Mor eover, the mcroprocessor unit 57 referred to
in docunent D2 is certainly provided with a tine
cl ock. The skilled person reading docunment D2 wil |
i mredi atel y understand that the m croprocessor
nmonitors the vacuum sensing nmeans in order to
establish the instant in which the teat cup has
been connected to a teat and the mlk flow sensing
nmeans in order to establish whether the teat cup
is correctly connected to the teat. Therefore, the
skill ed person derives from docunent D2 the
teaching that the m croprocessor determnes the
period of tinme between the instant when the teat
cup has been connected to a teat and the instant
when the flow of mlk fromthis teat has started
(this period of tinme corresponding to the dead
time referred to in features GL and M).

The skilled person, in order to solve the probl em
of providing an indication of successful

attachnment of the teat cups, would apply the

t eachi ng known from docunent D2 to the inplenment
known from docunent D1 and thus would arrive at an
i mpl ement in which the information concerning the
time between the instant when one of the teat cups
has been connected to a teat, established by the
vacuum sensitive sensor, and the instant when the

flowof mlk fromthis teat has started,
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established by the flowsensitive sensor, is
determned in the conputer, in which this
information is processed in conjunction with the
information of the tenperature sensor. Such an

i npl enent woul d not only solve the probl em of
providing an indication of successful attachnent
of the teat cups but also provide (as additional
effect) an indication of heat or illness of an
animal. Therefore, the skilled person would arrive
at the clained subject-matter w thout exercising

any inventive skill.

The board cannot accept this argunent of the appellant
because it is clearly based upon an ex post facto

anal ysi s of document D2. This docunent only teaches
that vacuumand m |k flow sensing nmeans have to be
nonitored to validate successful attachnent of a teat
cup and to signal an unsuccessful attachnment. This
coul d be done by calculating in the m croprocessor unit
the tine between the instant when the teat cup has been
connected to a teat and the instant when the fl ow of
mlk fromthis teat has started and by establishing
whet her the cal culated tinme exceeds the threshold, as
it was argued by the appellant. However, this could

al so be done by determining in the m croprocessor unit
whet her within a predeterm ned period of time the
vacuum sensi ng nmeans indicates the presence of vacuum
and the mlk flow sensing flow indicates the presence
of a mlk flow, without calculating any tinme. Since
docunent D2 is silent as to how vacuumand mlk fl ow
sensing neans are actually nonitored, it does not
describe in a clear and unequi vocal way the teaching
that a tinme is calculated in the m croprocessor unit.
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7.3 Wth regard to the conbi nati on of docunents D1 and D11
t he appellant essentially argued as foll ows:

(a) Docunent D11 refers to the "latent period of mlKk
ej ection", which corresponds to the "dead tine"
referred to in the patent in suit. This docunent
teaches that there is a correl ation between the
stress resistance of the cows and the expected
| at ent peri od.

(b) The skilled person readi ng docunent D11 woul d
i medi ately realize that the information relating
to the latent period is indicative of health of
t he cow

(c) Thus, the skilled person would apply the teaching
of document D11 to the inplement according to
docunent D1. Since the inplement known from
docunent D1 is provided with a vacuum sensitive
sensor and a mlk flow sensor, it would be obvious
for the skilled person to use these sensors to
determ ne the |atent period and, thus, to arrive
at the clainmed subject-matter.

7.3.1 The board cannot accept this argunmentation of the
appel | ant because, having regard to foll owi ng coments,
the argunent referred to in section 7.3, point (c) is
clearly based upon an ex post facto consideration:

(i) Docunent D11 does not disclose how the |atent
period of mlk ejection has been detern ned.

3161.D
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(ii) Since docunent D1 does not refer to the dead tine
as a paraneter indicative of the health of the
cow, it cannot suggest how the dead tine has to be
determ ned. The fact that the inplement known from
docunent D1 is provided with a vacuum sensitive
sensor and a mlk flow sensor does not suggest
t hat these sensors can be used to determ ne the
dead tinme. In this respect, it has to be noted
t hat docunment D1 does not refer to the mlk flow
sensor as detecting the beginning of the mlk flow
but refers to it as a sensor detecting the end of
the m | king procedure (see colum 4, lines 28 to
34).

(1i1)The determ nation of the dead tine is not the only
possi bl e way of neasuring the |latent period of
mlk ejection. As referred to by the appell ant
hi msel f during the oral proceedings, this |atent
period can be determ ned by neasuring the | evel of
oxitocin. Therefore, the skilled person woul d not
i medi ately realize that the dead tinme has to be
determ ned by using the sensors of the inplenent
known from docunent D1.

Having regard to the above comments, the skilled person
woul d not arrive in an obvious way at the subject-
matter of Claim1l of the second auxiliary request of

t he respondent.

Therefore, the patent can be maintained on the basis of
t he docunents upon which the second auxiliary request
of the respondent is based.
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Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to maintain the patent in the follow ng version

- claim1l of the second auxiliary request as filed
during the oral proceedings,

- description: colums 1 and 2 as filed during the
oral proceedings, colums 3 to 6 as granted,

- figures 1 and 2 as granted.

The Regi strar: The Chai r man:

G Magouliotis C. Andries
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