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Summary of Facts and Subm ssi ons

3019.D

By its decision dated 6 Decenber 2000 the Opposition
Division rejected the opposition. On 7 February 2001

t he appel l ant (opponent) filed an appeal and paid the

appeal

fee sinultaneously. The statenent setting out

t he grounds of appeal was received on 12 April 2001.

The patent was opposed on the grounds based on
Articles 100(a) (54 and 56) and 100(b) EPC.

The foll owi ng docunents played a role in the appeal

pr oceedi ngs:

D3:

D10:

D10a:

D10b:

EP- A-0 300 582.

Schi | I'i ngmann, "Versuchsanl age zum aut omati schen
Mel ken - Konzeption und Ergebni sse", VD /MG

Kol | oqui um Landt echni k, Heft 9, "Robotereinsatz
in der Landw rdschaft am Bei spi el des Ml kens",
Tagung Braunschwei g- Vol kenrode, 5./6. Decenber
1990, pages 70 to 91.

Bundesf or schungsanstalt fir Landw rtschaft,

Br aunschwei g- Vol kenrode; interner Arbeitsbericht
1990, Nr. 200/1991, Artmann R und
Schillingmann D., "Entw cklung eines
rechner gest it zt en aut omati schen Hal t ungssyst ens
far M1 chvieh", pages 65 to 77.

Letter fromM Artmann to Ms Gay dated 3 April
2001.

Letter fromM Artmann to Ms Gray dated
24 Cct ober 2002.
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D11: Schil i ngmann and Artmann, "Alternativen zur
Handhabung der Mel kbecher", VDI/MEG Kol | oqui um
Landt echni k, Heft 9, "Robotereinsatz in der
Landw rdschaft am Bei spi el des Ml kens", Tagung
Br aunschwei g- Vol kenrode, 5./6. Decenber 1990,
pages 111 to 126.

Oral proceedi ngs took place on 25 Cctober 2002.
During these oral proceedings the appellant w thdrew
the ground for opposition based on Article 100(b) EPC

The appel | ant (opponent) requested that the decision
under appeal be set aside and that the patent be
revoked.

The respondent (patentee) requested that the appeal be
di sm ssed and that the patent be nmaintained as granted
or that the patent be nmaintained according to a first,
second or third auxiliary request filed during the oral
pr oceedi ngs.

The respondent al so requested that the case be remtted
to the first instance, should the docunents D9, D10,
Dl10a and D11 be introduced into the proceedings.

| ndependent claim 1 as granted reads:

"1. A construction for automatically mlking ani mal s,
such as cows, conprising a mlking parlour with a

m | ki ng robot, the mlking robot having a robot arm
able to carry teat cups with connected thereto milKk

t ubes, characterized in that the mlk tubes are
protectively and slidably accommbdated in a holder in
such a way that they each format |east part of a
circular | oop, which |oops are located in the holder in
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an upwardly extending plane".

| ndependent claim 1 according to the first auxiliary
request reads:

"1. A construction for automatically mlking ani mal s,
such as cows, conprising a mlking parlour with a

m | ki ng robot, the mlking robot having a robot arm
able to carry teat cups with connected thereto milKk

t ubes, characterized in that the mlk tubes are
protectively and slidably accommbdated in a holder in
such a way that they each format |east part of a
circular | oop, which |oops are located in the holder in
an upwardly extending plane, a guideway being provided
for a mlk tube near the bottomside in the hol der".

| ndependent claim 1 according to the second auxiliary
request reads:

"1. A construction for automatically mlking ani mal s,
such as cows, conprising a mlking parlour with a

m | ki ng robot, the m | king robot having a robot arm
able to carry teat cups with connected thereto mlKk

t ubes, characterized in that the mlk tubes are
protectively and slidably accommbdated in a box-1ike
hol der conprised in the robot armin such a way that
they each format |east part of a circular |oop, which
| oops are located in the holder in an upwardly

ext endi ng pl ane".
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Reasons for the Decision

1

3019.D

The appeal is adm ssible.

Amendnents - conpliance with Article 123 EPC

First auxiliary request

Claim1l1l of the first auxiliary request conprises in
addition to the features of claiml as granted, the
features of claim 1l as granted (which corresponds to
claim?29 as originally filed). Caim11l (respectively
claim?29) referred back to any one of the preceding
clainms, thus, providing a basis for the direct

conbi nation of clainms 1 and 11

By adding the features of claim1l to the features of
claiml as granted, the scope of claim1l of the first
auxiliary request has been |imted and thus, the
protection conferred is not extended.

Therefore, the requirenments of Article 123(2) and (3)
EPC are nmet. This point was not disputed by the
appel | ant.

Second auxiliary request

Claim 1l of the second auxiliary request conprises in
addition to the features of claiml as granted, the
feature "a box-1ike holder conprised in the robot arnf
This feature is disclosed on page 8, lines 34, 35 of
the description as originally filed (patent
specification, colum 2, lines 15, 16).
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The appel |l ant argued that the rel evant passage of the
description reads "The robot arm 40 conprises a box-

i ke holder 41 containing ml|k tubes 42 and pul sation
tubes 43" and, that consequently, "and pul sation tubes”
shoul d al so have been added to the wording of claim1.

However, the Board is of the opinion that there is no
functional or structural relationship between the fact
that the holder is "box-like" and the fact that it
contains also "pulsation tubes” in addition to the
"mlk tubes" and, that therefore, the anendnent nade
does not contravene the requirenments of Article 123(2)
EPC.

Since said additional feature further limts the
protection conferred by the claim the anendnent is
al so acceptable with respect to the requirenents of
Article 123(3) EPC

Interpretation of the independent clains 1

In the view of the respondent (patentee) the expression
"the mlking robot having a robot armable to carry
teat cups” is to be interpreted as neaning that the
robot armcan carry at |east one teat cup at a tine.

The expression "the mlk tubes are protectively and
slidably accommodated in a holder” should be
interpreted as neaning that the mlk tubes are | ocated
i nside the holder and are protected by the walls of the
hol der from bei ng danaged (see patent specification,
colum 1, lines 9 to 16; description as filed, page 1
lines 5 to 11). Furthernore, it is clear fromthe
teaching of the patent in suit that "slidably" sinmply
means that the mlk tubes can be noved in a guided,
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supported manner in and out of the holder. Indeed the
term"slidably" also covers the use of gui deways 58 to
60 as shown in Figures 2 to 4.

According to the interpretation of the respondent
(patentee), as well in claiml as granted as in claim1
of the first auxiliary request, the holder can be

| ocat ed anywhere in the construction.

Since said clainms give no indication as to the relation
bet ween the hol der and the robot arm the Board sees no
reason why it should depart fromthe interpretation
proposed by the respondent (patentee).

The expression "that they (mlk tubes) each form at

| east part of a circular |loop" has to be interpreted in
the light of the patent specification, colum 5,

lines 17 to 33 (description as originally filed,

page 13, lines 6 to 21), where it is stated that "the
mlk tubes 42 ... are wound into or out of the hol der
41 ... The loops ... render it possible for the tubes
to slide in the longitudinal direction of the holder 41
and at the sanme tinme provide that the tubes can be
relatively long and can still be acconmodated in the
hol der 41" and Figure 1 on the one hand, and on the
other hand in the light of the definition of a | oop as
for exanple given by the Collins English Dictionary
(1979) (see appellant's notice of opposition, filed
with letter of 21 Cctober 1998, page 2, begi nning of

t he second paragraph) according to which a loop is any
round or oval shaped thing that is closed or nearly

cl osed.

Thus, it is clear that not any bent tube automatically
forms a loop in the neaning of the patent. To forma
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| oop in the nmeaning of the patent, both extremties of
the | oop should at |least mainly extend in a same
direction, which in this case is the direction of
nmovenent of the tube, i.e. both extremties should
extend closer to the direction of novenent of the tube
than to a direction perpendicular to said direction of
nmovenent in order to render it possible to accomodate
in said holder the over length of tube necessary to
allow the "in" and "out"” novenment of said mlKk tubes.

Documents D9, D10, D11 and renmittal to the first

i nst ance

D9: In the light of the interpretations given by the
respondent (patentee), D9 becones the nost
rel evant prior art docunent. Thus, being highly
relevant D9 is introduced into the proceedings.

Rem ttal of a case results in a substantial delay
of the procedure and involves additional costs for
all parties and the EPO. Remttal due to a new
docunent should therefore be exceptional. In the
present case, because the respondent has had
sufficient opportunity to study D9 and because the
rel evance of D9 is linked to the interpretation of
claim1l as granted given by the

respondent (patentee) during the oral proceedings
(see above sections 3.1 and 3.3), which
interpretation was contrary to its own
interpretation brought forward in the appeal
proceedings up to the start of the oral

proceedi ngs, the Board refrains fromremtting the
case back to the first instance (which would | eave
open the possibility for further different
interpretations) and deci des to exercise the power
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wi thin the conpetence of the Opposition Division
according to the provisions of Article 111(1) EPC

D11: Since there is no doubt about the availability of
this docunent to the public before the priority
date of the patent in suit, D11 is also introduced
into the proceedi ngs.

D10: Al though the appellant filed two letters (Dl10a and
D10b from M. Artmann) in support of the assertion
that D10 was avail able to the public before the
priority date of the patent in suit, the Board
considers that, although the possibility cannot be
excluded, availability to the public has not been
proved beyond any doubt. This is because the
| etters provided, although indicating that D10 was
available in the library, do not indicate from
whi ch date onwards D10 was available in said
library. The fact that it is said in D10b that
docunents generally are available within four
weeks is too general and does not allow any
speci fic conclusion on what effectively happened
to docunent D10. Furthernore, the accessibility to
the library for the public is not proven. D10 did
not by its nere arrival in the archive becone
publicly avail able, since that did not nean that
it was as of that point in tine catal ogued or
ot herwi se prepared for the public to acquire
know edge of it, and because w thout such neans of
information the public would remain unaware of its
exi stence. However, the possibility that the
public could acquire know edge or awareness of the
exi stence of D6 is a precondition of its public
avai lability before the priority date of the
patent in suit (see T 314/99, sections 5.1 to

3019.D Y A
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5.6). Furthernore, to have access to the library a
menber of the public had first to ask for

perm ssion and there is no proof that such a

perm ssion is always given for all available

i nformation.

Finally the cover page of D10 bears inscriptions
according to which the said report is unpublished and
can only be handed over or published even partially if
an authorisation is given by the Institute, suggesting
once nore that an authorisation can be refused.

For the Board too many questions concerning the
availability to the public of docunent D10 renai ned
unanswered, so that the Board cones to the concl usion
that it has not been sufficiently proven that docunent
D10 was available to the public before the priority
date of the patent in suit.

Therefore, D10 is not part of the state of the art
according to Article 54(2) EPC and is not introduced
into the proceedings.

Novelty - main request

The parties agreed that D9 discl oses the features of
the prior art portion of claiml as granted. The Board
agrees. Furthernore, D9 (see page 75, Figure 5)

di scl oses that the m |k tubes are protectively (in a
space delimted by walls and | ocated below the mlKk
box) and slidably (due to the action of the vacuum
cylinder and the robot armthe tubes can be noved into
and out of that space) acconmpdated in a hol der (space)
in such a way that they each format |east part of a
circular loop (since wound around a pulley), which
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| oops are located in the holder in an upwardly
ext endi ng pl ane.

The respondent argued that in D9 the tubes are not
slidably accommodated. In the view of the Board, the
tubes in D9 can be noved into and out of the hol der and
are guided and supported by the pulley. Thus, according
to the interpretation given in section 3.2, above, said
tubes are "slidably accommobdat ed”.

The respondent argued further that sone | oops are

| ocated outside the holder. However, it is clear from

t he description of the patent in suit, colum 5,

lines 28 to 33 that the | oops should "render it

possi ble for the tubes to slide" (see also section 3.4,
above). This nmeans that the | oops which have to be

| ocated in the holder, are those | oops which formthe
part of a circular |oop providing for the | ength that
is necessary to nove the tubes into and out of the

hol der. Thus, the |l oop of D9 to be considered when
conparing the construction of D9 with the construction
according to claim1l as granted is the | oop wound
around the pulley of the vacuum cylinder (D9, Figure 5)
and | ocated inside the space below the mlk box in
exclusion of any other |oop and there is no doubt that
said loop is located in the hol der (space).

Furthernore, if the holder could be | ocated anywhere in
the construction, as stated by the respondent (see
above section 3.3) then of course a configuration

anal ogous to Figure 5 of D10 can exist in the patent in
suit, where the | oops |eaving the holder still have to
be connected (unprotected) to the teats, and are
therefore in the ternms of the respondent al so |ocated
out side the hol der. Based on the respondent's own
interpretation, there can therefore be no difference in
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this respect.

The respondent finally argued that in D9 the tubes do
not forma | oop because of the sharp bend around the
pul | ey. However, neither claim1l as granted nor the
patent description fix any limt to a bend in terns of
di mrensions in order to forma loop. Only a functional
definition is given in the description of the patent,
colum 5, lines 17 to 33. Said definition led to the
interpretation given in section 3.4 above. According to
this interpretation by being wound around the pulley
the tube disclosed in DO forns at |east part of a
circular loop in the sense of the patent in suit.

5.3 In this respect, the Board wants to enphasi ze that the
generality of the terns used in the claimin suit
allows a large interpretation and that the patentee
cannot benefit froma |lack of precise information, i.e.
that the patentee is this specific case cannot relate
to an indefinite termto distinguish the clained-
subject-matter fromthe state of the art.

5.4 Thus the subject-matter of claim1 of the main request
is not novel and consequently the main request is not
al | owabl e.

6. Novelty - first auxiliary request

6.1 Claim1l1l of the first auxiliary request differs from

claim1l as granted by the addition of the foll ow ng
feature "a gui deway being provided for a ml|k tube near
the bottom side in the hol der".

6.2 The respondent argued that D9 does not disclose a
gui deway in the sense of the patent in suit.

3019.D Y A



6.3

6.4

3019.D

- 12 - T 0186/ 01

In the patent in suit, the said guideway is defined by
the rollers 58, see patent description, colum 3,

lines 11 to 19 and Figure 1. Thus the Board considers
that in the nmeaning of the patent in suit a guideway is
a constructional feature |ocated in the holder for
guiding the mlk tubes, i.e. a constructional feature
avoi di ng any random novenent of the said tubes.

However, in the view of the Board the pulley of D9 al so
provi des gui dance and support to the mlk tube and the
vacuum cyl i nder takes up the slack in the tube
(otherwi se the tube would slide off the pulley) and

t hus, any random novenent of the tube is prevented.
Consequently, said pulley forns a guideway in the
meani ng of the patent in suit. Furthernore, said pulley
is located in the holder, near the bottom side.

Consequently, the subject-matter of claim1l of the
first auxiliary request is not novel either and thus,
the first auxiliary request is not allowable.

Novelty - second auxiliary request

None of the cited documents discloses in conbination
all the features of claim1 of the second auxiliary
request. This point was not disputed by the appellant.

Novelty of the subject-matter of claim1 of the second
auxi liary request is given.

Cl osest prior art docunment - second auxiliary request

The Board, in agreenent with the appellant, considers
D3 to be the closest prior art docunent.
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FromD3 (claim1l1; Figures 1, 5to 9) there is known a
construction for automatically mlking animals, such as
cows, conprising a mlking parlour with a mlKking
robot, the mlking robot having a robot armable to
carry teat cups with connected thereto m |k tubes,
wherein part of the mlk tubes are protectively and
slidably accommodated in a box-1ike holder conprised in
t he robot arm

| nventive step - second auxiliary request

The construction according to claim1l of the second
auxiliary request differs fromthat known fromD3 in
t hat :

the tubes are accommopdated in such a way that they each
format |east part of a circular |oop, which | oops are
| ocated in the holder in an upwardly extendi ng pl ane.

The problemto be solved is to decrease the possibility
of damage to the mlk tubes during the m|king process.

This is achieved, according to the patent in suit, by
accommodating the necessary over length of the mlk
tubes in formof partly circular |oops inside the

hol der.

The appellant mainly referred to Figure 7 of D3.

Figure 7 illustrates two portions of a mlk tube 101.
The two portions are vertically displaced from one

anot her. The appellant argued that, as a consequence,
the mlk tube nust bend downwardly at some point of its
l ength and thus nust forma part of a circular |oop.

However, neither Figure 7 nor the description give any
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i nformati on about the shape of the portion which |inks
the two represented portions of the mlk tube. In this
respect, the Board wi shes to enphasise that a | ack of
information in a docunent cannot result in a skilled
person being presented with a clear and unequi vocal

t eachi ng.

Furthernore, the portion of the tube linking the two
portions of the mlk tube shown in Figure 7 nust, to
sone extend, be positioned not only between holl ow part
61 and part 62, but also partly beneath part 62. Thus,
D3 does not disclose a (one) holder but two hol ders and
the "bent portion" of the tubes is therefore not
accommodat ed in the hol der but in-between the two

hol ders.

Finally, the not represented "bent portion" of the tube
cannot forma loop in the meaning of the patent in suit
according to the interpretation given in section 3.4
above, since it cannot have both extremties mainly
extending in the sane direction of novenent of the
tubes. Furthernore, there is no indication in D3 that
the "bent portion" can provide for the slack necessary
to render it possible for the tubes to slide in the

| ongi tudi nal direction of the holder, i.e. to allowthe
novenent of the tubes into an out of the hol der.

Consequently, the features of claim1 of the second
auxiliary request according to which "the tubes are
accomodat ed in such a way that they each format |east
part of a circular |oop, which |oops are |located in the
hol der” is not disclosed or suggested by D3.

Furthernore, the Board is not convinced that the
portion of the tubes which is not represented could be
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arranged in an upwardly extending plane. Al though the
appel l ant argued that it would be obvious for a skilled
person to arrange said portions of tubes between the
hol ders 61 and 62 and underneath hol der 62 (see D3,
Figure 7) in order to protect themfromthe | egs of the
animal to be mlked, the argunent forwarded by the
respondent with reference to Figure 6, that there would
be no space to arrange the said portions of tubes in
anot her than a nearly horizontal plane, i.e. between
hol ders 61 and 62 and on each | ateral side of hol der

62, could not be convincingly traversed by the
appel | ant.

9.5 Consequently, the subject-matter of claim1l of the
second auxiliary request is not obvious to a person
skilled in the art, having regard to DS.

Since no further docunents were cited alone or in
conbi nation against claim1 of the second auxiliary
request with respect to inventive step, the Board
concl udes that the subject-matter of claim1l of the
second auxiliary request involves an inventive step.

10. Third auxiliary request

Since claim1l of the second auxiliary request is found

to satisfy the requirenents of patentability, there is
no need to examne the third auxiliary request.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

3019.D
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2. The case is remtted to the first instance with the
order to maintain the patent in the follow ng version

d ai ns:

Descri pti on:

Dr awi ngs:

The Regi strar:

G Magouliotis

3019.D

No. 1 of the second auxiliary request filed
during oral proceedings,

Nos. 2 to 24 as granted.

colums 1 and 2 as filed during oral

pr oceedi ngs,

colums 3 to 5 as granted.

Figures 1 to 4 as granted.

The Chai r nan

C. Andries



