BESCHVWERDEKAMVERN
DES EUROPAI SCHEN

BOARDS OF APPEAL OF
THE EUROPEAN PATENT

CHAMBRES DE RECOURS
DE L' OFFI CE EUROPEEN

PATENTAMTS OFFI CE DES BREVETS
I nternal distribution code:
(A [ ] Publicationin Q
(B) [ ] To Chairmen and Menbers
(O [X] To Chairnen
(D) [ 1 No distribution

DECI SI1 ON

of 25 Cctober 2001

Case Nunber: T 0178/01 - 3.3.3
Appl i cation Nunber: 92903626. 7
Publ i cati on Nunber: 0564584
| PC. C08J 9/ 12
Language of the proceedi ngs: EN
Title of invention:
Ener gy absorbing, water blown, rigid pol yurethane foam

Pat ent ee:
BASF CORPCORATI ON

Opponent :
Bayer AG

Headwor d:

Formalities officer duties/BASF

Rel evant | egal
EPC R 9(3), 67
RPBA Art. 10

provi si ons:

Point 6 Notice of the D& Vice President of the EPO concerning
the entrustnment to formalities officers of certain duties
normal ly the responsibility of the Opposition Divisions of the

EPO, dated 28 April

Keywor d:
"Opposition procedure”

"Adm ssibility of opposition"

"Conpet ence to deci de”
"Formalities officer”

Deci sions cited:

EPA Form 3030 10.93

1999 (QJ EPO 1999, 506)



T 0295/01

Cat chwor d:

EPA Form 3030 10.93



9

Europdisches European Office européen
Patentamt Patent Office des brevets

Beschwerdekammern Boards of Appeal Chambres de recours

Case Nunber: T 0178/01 - 3.3.3

DECI SI1 ON

of the Techni cal Board of Appeal 3.3.3

Appel | ant :
(Proprietor of the patent)

Repr esent ati ve:

Respondent :
(Opponent)

Deci si on under appeal :

Conposition of the Board:

Chai r man: R Young
Menber s: P. Kitzmant el
J. De Preter

of 25 Cctober 2001

BASF CORPORATI ON

8 Canpus Drive

Par si ppany

New Jer sey 07054 (US)

Meyer, Udo

BASF Akti engesel | schaft

Pat ent abteilung ZzDX/H - C 6
D- 67056 Ludwi gshafen (DE)

Bayer AG

Konzer nberei ch RP

Pat ente und Li zenzen

D- 51368 Leverkusen (DE)

Deci sion of the Opposition Division of the

Eur opean Patent O fice dated 28 Decenber 2000
concerning the admissibility of the opposition
agai nst European patent No. 0 564 584.



- 1- T 0178/01

Summary of Facts and Submn ssions

2594.D

The appeal lies froman interlocutory decision, dated
28 Decenber 2000, of the formalities officer acting on
behal f of the Opposition Division, that the opposition
agai nst European patent No. 0 564 584 was adm ssi bl e
and had been filed within the opposition period. The
appel l ant (patentee) filed the appeal against this
decision in good tine and in proper form together with
paynent of the prescribed fee.

After the opponent (respondent) had been notified, in a
comruni cation issued by the fornmalities officer on

28 July 2000, of a loss of rights according to

Rul e 69(1) EPC consequent upon | ate paynent (on

17 April 2000) of the opposition fee, this notification
was W thdrawn by a further conmunication, also issued
by the formalities officer, on 20 Septenber 2000. In
the latter comrunication, it was (i) confirnmed that the
opposi tion fee had been paid on 14 April 2000, (ii)
stated that the opposition was therefore considered to
have been filed within the opposition period (Article
99(1) EPC) and (iii) indicated that a new communi cation
of "Notice of Opposition"” pursuant to Rule 57(1) EPC
woul d i ssue.

The appel |l ant requested, in a letter dated 24 Novenber
2000, a decision that the opposition be deened not to
have been filed, because the opposition fee had not
been paid within the opposition period. An auxiliary
request for oral proceedings was al so nmade. This was
foll owed by the issue of the interlocutory decision of
28 Decenber 2000, referred to in point I., above, which
was stated to be according to Rule 69(2) EPC
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In a comruni cation issued on 30 July 2001, the
Rapporteur of the Board drew attention to a substantia
procedural violation in the decision under appeal.

On 16 August 2001 the appellant requested that the
deci si on under appeal be set aside, that the case be
referred back to the Qpposition Division for decision,
and that the rei nbursenent of the appeal fee be ordered
(mai n request).

Reasons for the Decision

1

2594.D

The appeal is adm ssible.

It is true that fornmalities officers nmay be entrusted
wi th decisions and notifications according to

Rul e 69(2) EPC (see point 4 of the Notice of the Vice-
Presi dent Directorate-Ceneral 2 of the EPO concerning
the entrustnment to formalities officers of certain
duties normally the responsibility of the Opposition

Di visions of the EPO, dated 28 April 1999; QJ EPO 1999,
506) .

The deci si on under appeal was, however, taken on

28 Decenber 2000, after the original finding of a |oss
of rights on 28 Septenber 2000 had al ready been

wi thdrawn by the formalities officer. The decision
under appeal furthernore issued after the appellant had
requested, on 24 Novenber 2000, a decision that the
opposition be deened not to have been fil ed.
Consequently the reference to Rule 69(2) EPC in the
conmuni cation of this decision to the respondent on

28 Decenber 2000 was incorrect.

Furt hernore, whilst point 6 of the above-nentioned
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Notice of the Vice-President of Directorate-Ceneral 2
of the EPO also refers to "Decisions in ex-parte
proceedi ngs on the inadmssibility of the opposition..
with the exception of the cases provided for in

Rul e 55(c) EPC', only decisions on the inadmssibility
of the opposition (see also for instance the French
text: "constatant |'irrecevabilité de |' opposition")
are covered, so that the decision under appeal, which
found that the opposition was adm ssible, for this
reason al one does not fall under this heading.

Finally, since none of the other points listed in the
above-nentioned Notice of the Vice-President
Directorate-General 2 of the EPO as being entrusted to
formalities officers corresponds to the vires of the
deci si on under appeal, it is evident that this decision
was taken by a person not having the rel evant
jurisdiction.

This is independent of the question, dealt with in the

decision T 295/01 of 7 Septenber 2001 (to be published

in Q EPO, of the propriety of devolving such tasks in
accordance with Rule 9(3) EPC

Quite apart fromthe above, the auxiliary request of
the appellant, submtted in its letter dated

24 Novenber 2000, for the appointnment of ora
proceedi ngs was not granted.

Thus t he deci sion under appeal contains substantia
procedural errors, which justify the remttal of the
case to the Qpposition Division (Article 10 RPBA) and
the rei nbursenent of the appeal fee (Rule 67 EPC).
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O der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The case is remtted to the Qpposition Division for
further prosecution and deci sion.

3. The rei nbursenent of the appeal fee is ordered.
The Regi strar: The Chai r man:
E. Gorgnmaier R Young
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