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Summary of Facts and Submn ssions

0157.D

On 1 Novenber 2000 the appellant (applicant) filed a
notice of appeal against the exam ning division's

deci sion of 1 Septenber 2000 refusing the European
patent application No. 97 924 382.1 (publication

No. WO A-97/44999) for contravention of Article 123(2)
EPC. The appeal fee was paid sinultaneously and the
statenent of grounds of appeal was received on

28 Decenber 2000.

After a conmunication fromthe board, the appell ant
filed anmended pages of the application.

The i ndependent claim 1l now reads:

"Device (1) for producing a ring (30), for exanple for
fastening a plant stem (22) to a support (23),
conprising a transport nechanismfor a wre (12), neans
for turning said wire conprising a curved path for said
wWre in order to obtain a ring and cutting neans (25)
for said wire, which cutting neans are arranged on a
handl e part (14), characterised in that said handle
part conprises a support plate (17) on which the neans
for turning said wire and the cutting neans are
arranged, wherein said neans for turning said wire
conprises a protuberance (27) arranged in said support
plate (17) provided on one side of the curved path and
a bearing neans (21) provided on the other side of the
path to effect turning of the wire, and wherein the
transport nechani sm conprises a rotating notor which
via rollers (8, 9) drives the wire."

The appel | ant requests that the decision under appea
be set aside and that the case be remtted to the first
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i nstance for further prosecution, on the basis of the
follow ng version of the application:

Cl ai ns: 1to 8 filed with the letter of
25 Cctober 2001;

Descri ption: page 1 filed with the letter of
14 February 2000;
pages 2, 4 and 5 filed with the letter
of 27 Novenber 1998; and
page 3 filed with the letter of
25 Cct ober 2001; and

Dr awi ngs: sheets 1/2 and 2/2 of WD A-97/44999.

Reasons for the Deci sion

1

2.1

0157.D

The appeal is adm ssible.

Amendnents - claiml

The board will use the Iine nunbering on the left hand
side of the respective clains pages.

The present claiml1l differs fromthat originally filed
as foll ows:

Line 6 of the present claim1l adds to the originally
filed claiml1 that the neans for turning said wire
conprise "a curved path for said wire"

There is a basis for this in WO A-97/ 44999 because
Figure 2 shows a curved path.
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Line 8 of the present claim1l adds to the originally
filed claim1 that said handle part "conprises a
support plate (17)". This is clear fromFigure 2 and
page 3, lines 33 and 34 of WO A-97/44999.

Lines 8 and 9 of the present claim1l state that the
nmeans for turning the wire and the cutting neans are
arranged on the support plate 17. The originally filed
claim1 stated that the nmeans for turning the wire and
the cutting neans were arranged on the handle part but
this was | ess specific than the present formnulation
which is what is shown by Figure 2 of WO A-97/44999.

Line 8 of the originally filed claim1 referred to the
"fixed handle part”. The word "fixed" is rightly
omtted fromthe present claim1l because the handl e
part cannot be fixed - it nust nove fromplant to

pl ant .

Lines 9 to 12 of the present claiml adds to the
originally filed claim1l that "said neans for turning
said wire conprises a protuberance (27) arranged in
sai d support plate (17) provided on one side of the
curved path and a bearing neans (21) provided on the
ot her side of the path to effect turning of the wire".

The feature of "nmeans for turning said wire conprising
a curved path for said wire" has already been specified
inlines 5 and 6 of the present claiml (in the pre-
characterising portion since this feature is known from
WO A- 84/ 03248). The board concludes from Figures 2 and
3 of WO-A-97/44999 that the wire 12 runs along a curved
channel in the support plate 17, this curved channe
bei ng the curved path.
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According to page 2, lines 32 to 34 of WO A-97/44999,
the ball-bearings 19 to 21 are present to reduce the
friction during the wire's novenent. However it is also
true that the protuberance 27 is on one side of this
curved path and the ball bearing 21 is on the other
side and that, according to page 4, lines 2 and 3 of

WO A- 97/ 44999, "this protuberance interacts with ball-
bearing 21 to effect turning of the wire." Moreover
claim8 of WO A-97/44999 refers in general terns to "at
| east one bearing neans (19-21)".

Thus the information in the present claimthat the
means for turning the wire conprises the curved path,
t he protuberance and the bearing neans is derivable
from WO A- 97/ 44999.

Thus the board has no objection under Article 123(2)
EPC to the present claim1.

Amendnents - the dependent clains

The present clains 2 to 7 are the sane as clains 2 to 7
of WO A-97/44999.

The uncl ear statenent in claim9 of WO A-97/44999 t hat
bearings "are arranged at an angle with respect to the
feed direction of the wire" is clarified in the present
claim8 to read that the bearings "are arranged in the
path of the wire (12)" which is what Figure 2 of

WO A- 97/ 44999 shows and what |ine 38 of page 3 of

WO A- 97/ 44999 st at es.

Thus the board has no objection under Article 123(2)
EPC to the present dependent cl ai ns.
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However the board does point out that the appendancies
of clains 6 and 7 are wong (the holder referred to in
claim6 is not nmentioned until claim2 and the
actuating neans referred to in claim7 is not nmentioned
until claim®6). These errors can be corrected during
the proceedi ngs before the first instance.

Amendnents - the description

The description of WO A-97/44999 has been anended as
follows to arrive at the current description.

The current pages 1 and 2 sinply refer to claiml

i nstead of repeating it word-for-word. Page 1 now nore
accurately discusses the prior art. Line 37 of page 3
contains a corrected reference nuneral.

There are no objections to these anendnents under
Article 123(2) EPC

However the board does point out that it would be

hel pful in line 24 of page 1 to refer to "this prior
art application” rather than to "this patent
specification"” and that the first |line of page 3 should
be deleted as it nerely repeats the end of page 2.
These points can be dealt with during the proceedi ngs
before the first instance.

Since the sole objection relied upon by the exam ning
di vi sion, nanely contravention of Article 123(2) EPC
has now been overcone, it is appropriate to renmt the
case to the examning division for further prosecution
(Article 111(1) EPC) so that the present version of the
application can be exam ned for the other requirenents
of the EPC, in particular novelty and inventive step.
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Or der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The case is remtted to the first instance for further
prosecution on the basis of the follow ng version of
t he application:

d ai ns: 1to 8 filed with the letter of
25 Cctober 2001;

Descri ption: page 1 filed with the letter of 14
February 2000;
pages 2, 4 and 5 filed with the letter
of 27 Novenber 1998; and
page 3 filed with the letter of
25 Cct ober 2001; and

Dr awi ngs: sheets 1/2 and 2/2 of WO A-97/44999.
The Regi strar: The Chai r man:
G Mgouliotis C. Andries
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