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Summary of Facts and Subm ssi ons
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The Exam ning Division refused European application

No. 93 922 298.0 (International publication

No. WD 94/08505) on the grounds that the clainmed
subject-matter |acked clarity (Article 84 EPC) and

ext ended beyond the content of the application as filed
(Article 123(2) EPC).

The appell ant (applicant) | odged an appeal against this
decision and filed a statenment of grounds on
28 Septenber 2000 al ong with anmended cl ai ns accordi ng

to various requests.

In a comuni cati on dated 18 March 2003, the appell ant
was i nformed, based on the version filed on 11 Apri
1995 (at the tinme of entry into the regional phase
before the EPO of possible anendnents in order to
remove still pending objections under Articles 84 and
123(2) EPC. Further, the appellant was informed of the
Board's intention to remt the case to the first
instance for further prosecution, if he filed a new set
of clains suitably anmended.

The appellant replied on 22 August 2003 and submitted a
new set of clainms 1 to 9 anmended as suggested by the
Boar d.

It requested remittal of the case to the first instance
for further prosecution on the substantive issues on

the basis of this set of clains.
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| ndependent clainms 1 and 9 read as foll ows:

"An endoscope sl eeve assenbly conpri sing:

a) a non-sterile proximl portion (10) and a sterile
di stal end portion (12) and having a bore (40)
formed in said proximl portion (10), said bore
having a di aneter sized greater than the dianeter
of a fiber optic inmage bundle (14) to be inserted
within said bore, said sleeve assenbly having a
| ength shorter than the Iength of said fiber optic
i mge bundle; and

b) a w ndow (38) fornmed proximate the distal end of
the distal portion of said sleeve assenbly;

c) wherein said sl eeve assenbly of a shorter |ength
provi des a biasing neans for urging said fiber
optic image bundle (14) into abutnment wth said
wi ndow (38) when said fiber optic image bundle is
inserted within said bore (40) of said sleeve
assenbly. "

"A nethod for using the endoscope sl eeve assenbly
according to claiml1, the nmethod conprising the steps
of :

a) inserting a fiber optic image bundle (14) into
said sl eeve assenbly (10, 12);

b) bi asing the fiber optic imge bundle (14) into
abutnment with the window (38), the fiber optic
i mge bundl e being so isolated within the sleeve
assenbly that it does not require sterilization;

C) renoving the fiber optic inmage bundle (14) from
t he sl eeve assenbly; and
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d) sterilizing the distal portion (12) of the sleeve
assenbly. "

Reasons for the Deci sion:

1. The appeal is adm ssible.

2. Amrendnent s

2.1 Claims 1 to 9 submtted by the appellant is in line
wi th the suggestions of the Board in the above
conmuni cation. Still remaining obvious clerical errors

were corrected by the Board on its own notion, nanely:

- in claiml above, first line: "and portion" was

replaced by "end portion”;

- inclaim?2: "of" was renpved so as to read "one

illum nation fiber";

- in claim6: a coma was inserted after "sl|l eeve
portions (10, 12)".

2.2 The amendnents to the clains were nade by the appel |l ant
with the viewto re-establish the term nol ogy used al
over the application as filed and to clarify the
definition of the invention by specifying nore closely
sonme features with indications drawn up fromthe

descri ption.

Claim1l is based on original claim3, supplenented by
features supported by the foll ow ng passages of the
original description: page 4, lines 9 to 11; page 7,

2905.D



2.3

2905.D

.4 - T 0144/01

lines 30 to 33; page 8, lines 28 to 31 and page 9,
lines 10 to 21.

Claims 2, 3, 4, 5, 6, 7 are based on original clainms 4,
6, 7, 8, 10, 20, respectively.

Claim8 is supported by the description as filed on
page 5, lines 25 to 29.

Claim9 is based on original clains 24 and 27,

suppl emented by nore specific features fromthe
foll owi ng passages of the description: page 3, lines 20
to 24 and page 12, lines 30 to 33.

Therefore, the amendnents are not such as to extend the
cl ai med subject-nmatter beyond the content of the
application as filed, in accordance with Article 123(2)
EPC.

Claim 1 defines a sleeve assenbly conprising two
portions, of which one sterile distal portion for
inserting a fiber optic imges bundle and thereby
avoi di ng any transm ssion of contam nation. On the

ot her hand, claim 1l defines the essential relationships
bet ween the dianmeters and the | engths of the sleeve and
of the fiber optic images bundle, in order to produce a
bi asing force urging the distal end of the fiber optic
i mges bundl e into abutment agai nst the wi ndow, thereby
i nsuring proper optical alignnment and i mage

transmn ssi on.

Therefore, claiml is also clear and concise within the
nmeani ng of Article 84 EPC and neets the requirenments of
and Rule 29(1) EPC.
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| ndependent claim9 which relates to the use of the
endoscope sl eeve assenbly according to claim1l is also
formal |y acceptable, since the insertion and the
renoval of the fiber optic inmages bundle into and out
of the sleeve assenbly, i.e. the relationship between
t hese two conponents, was already present in this form
in original clains 24 and 27.

Therefore, the subject-nmatter of the use claim9 is
sufficiently clear and support ed.

Rem ttal

Since the refusal by the Exam ning D vision was
excl usi vely based on objections under Articles 84 and
123 EPC, now renpoved, the Board considers it
appropriate to remit the case to the first instance for
further prosecution on the substantive issues as al so

requested by the appellant.
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Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the Exam ning Division for
further prosecution on the basis of the set of clains 1
to 9 submtted on 22 August 2003 with the corrections
mentioned in section 2.1 above.

The Regi strar: The Chai r man:

V. Conmmar e M Noél
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