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Summary of Facts and Subm ssi ons

3138.D

European Patent Nr. 0 571 981, granted on application
Nr. 93 108 509.6, was revoked by the Opposition

Di vi sion by decision posted on 1 Decenber 2000. It
based the revocation on the finding that the subject-
matter of claim1l of the patent as granted | acked

novelty wth respect to:

D1: US-A-4 589 876

It further considered that the subject-matter of
claiml as anmended according to the first auxiliary
request did not present novelty over D1, that the
subject-matter of claim1 as anended according to the
second auxiliary request did not present inventive step
over the conbination of the teachings of Dl and:

D5: US-A-4 701 178 and t hat

t he patent according to the third auxiliary request did
not fulfill the requirenents of sufficiency of

di sclosure (Article 83 EPC), that its clains were not
clear (Article 84 EPC) and that the subject-matter of
claim1 according to that request |acked inventive step
over the conbination of teachings of D1 and:

D9: US-A-4 862 574

From t he opposition proceedings the follow ng docunent

was referred to:

D10: US-A-4 100 324.
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The Appellant (Patentee) both filed a notice of appeal
agai nst this decision and paid the appeal fee on 30
January 2001. On 28 March 2001 the grounds of appeal
were filed with a set of clainms which corresponded to
the clains of the second auxiliary request as decided
upon in the decision under appeal.

In a comunication in preparation of the oral
proceedi ngs according to Article 11(1) of the Rules of
Procedure of the Boards of Appeal dated 7 August 2003,
the Board gave its prelimnary opinion on the case. In
reply to this the Appellant filed a new main and three
auxiliary requests, with letter of 27 August 2003.

Oral proceedings were held on 22 Septenber 2003, at
whi ch the Appellant further nodified its requests.
Respondent 01 was absent. It had, however, w thdrawn
its request for oral proceedings with |etter of

1 Sept enber 2003.

The Appel | ant requested cancell ation of the decision
under appeal and mai ntenance of the patent according to
either the main or the first or the second auxiliary
request as filed in the oral proceedings.

The Respondents 01 and 02 (Opponents 01 and 02)
requested dism ssal of the appeal. Respondent 01
requested additionally, in its subm ssion of

1 Septenber 2003, that any substantive change to the
clains filed by the Appellant with letter of 27 August
2003 be found inadm ssible as late filed or that - in
case the Board would admt theminto the proceedings -
t he proceedi ngs be continued in witing.
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Claim 1l of the patent according to the main request of

t he Appel |l ant reads:

"An absorbent article (10; 48; 54; 66; 80; 84)
conpri si ng:

(a)

(b)

(c)

a |iquid-perneable cover (12), a liquid-

i nperneabl e baffle (14) and an absorbent (16)
positi oned between said cover (12) and said baffle
(14) said cover (12), said baffle (14) and said
absorbent (16) being coterm nous and toget her
formng a pad (18) having a uniformthickness, the
absorbent (16) having a central portion with

| ongi tudi nally extending sides and a pair of
relatively stiff tabs (26, 28; 62, 64; 76, 78)
extending laterally outward from said | ongitudi nal
sides, said tabs (26, 28; 62, 64; 76, 78) having a
peak force value of 10 to 100 grans when

determ ned in accordance with the test procedure
defined herein and a | ength between 19 mm and 51
mnm and a wi dth between 13 and 38 mm said
absorbent (16) having a body-facing surface (32)
and a garnment-facing surface (34); and

adhesi ve nmeans (36) for securing said absorbent

(16) to an undergarnent, said adhesive neans being
secured to said garnment-facing surface (34) and
bei ng present on both of said tabs (26, 28; 62, 64,
76, 78); and

a single rel ease paper (46) covering all of said
adhesi ve neans (36), said rel ease paper (46) and
said pad (18) having coterm nous exterior

peri pheries.™
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Claim 1 according to the first auxiliary request

differs fromclaiml1l of the main request only in that

it is further specified that the cover (12) is a

[ i qui d- per meabl e pol ypropyl ene cover and that the

baffle (14) is a |iquid-inperneable polyethylene baffle.

Claim 1 according to the second auxiliary request is
identical to claim1 of the first auxiliary request,
however further specifying that the absorbent (16) is
made from coformand further limting the feature of
the size of the tabs to a length of 40 nmand a width
of 25.4 mm (1 inch).

I n support of his requests the Appellant argued
essentially as foll ows:

The filing of anended clains, in a broader formthan
was initially requested with the statenent of grounds
of appeal, was adm ssible, as the Appellant had
realized that the proposed clains were on the one hand
unnecessarily restricted and on the other hand had to
be amended in view of the objections of the Board in
its comunication of 7 August 2003.

Main and first auxiliary request:

Support for the feature of the tabs having a |l ength
between 19 and 51 nmand a wi dth between 13 and 38 nm
was to be found in the original application docunents,
page 9, lines 20 to 24. In view of this disclosure,
even if it was not related to the size of the tabs used
in the test prototypes, it should not be necessary to
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l[imt claiml to the tab size actually used in the
tests.

Second auxiliary request:

Sufficient support for this claimwas now achi eved by
including the materials used for the cover and baffle
(pol ypropyl ene and pol yet hyl ene respectively) of the
prototypes tested as well as the actual size of the
tabs of those prototypes.

The article according to claim1 of this request was
novel as none of the prior art docunents disclosed al
its features. It also involved inventive step as
claiml1 now clearly related to an absorbent article
conprising an absorbent made from coform the cover

the baffle, the absorbent between the cover and baffle
as well as the rel ease paper were all coterm nous, thus
could be cut together in one die-cut operation. This
provi ded i nportant advantages in production. The only
prior art comng close to such an article was to be
found in D9, which, however, did not address the
probl em of having sufficiently stiff tabs so as to
avoi d them droopi ng, nor to have the rel ease paper
covering the whole article. In fact it went against the
teaching of D9, which advocated the presence of the

rel ease paper only at the |ocations of the adhesive, so
as to save material. The other available prior art
provided no indications to design the tabs such that
they had the required stiffness nor that the rel ease
paper should be single and coterm nous with the cover,
baffl e and the absorbent. D1 required the tabs to be
easily bent, not to be sufficiently stiff. D5 provided
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for a single rel ease paper, which, however, was not

cot er m nous.

I n essence the Respondents argued as foll ows:

The late filing of clainms with the letter of 27 August
2003, in preparation of these oral proceedings, which
were broader than those filed wth the statenment of
grounds of appeal, conpletely changed the franmework of
t he appeal and shoul d be found inadm ssible (see

T 331/89) or should lead to the appeal proceedi ngs

bei ng continued in witing.

The inmportant factor of the tab size actually used in
the tested prototypes was not nentioned in claim1 of
the main and first auxiliary request, although it was
of critical inportance for the test result. Caim1l of
the main request allowed any kind of material for the
cover and the baffle, whereas the description only
nmenti oned a pol ypropyl ene spunbond cover and a

pol yet hyl ene baffle. Wthout such features in the claim
the skilled person was at a | oss what materials and
what tab size to choose, so as to achieve the clai ned
peak force value. This neant that the patent
insufficiently disclosed the invention as clainmed in
claim1l of these requests (Article 83 EPQC

The present wording of claim1l according to al

requests |left doubt as to whether the pad and the

rel ease paper on the one hand and the cover, absorbent
and baffle on the other hand were actually coterm nous.

The amendnents to claim1l as granted could only be
derived fromclaim1l as originally filed. However,
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that claimreferred to the pad as having the central
portion as well as the garnment facing surface (and not
t he absorbent as now cl ai mred) and to the adhesive being
additionally present on that central portion (not only
on the tabs as now cl aimed). Thus the requirenents of
Article 123(2) EPC were not net. It could al so not be
remedi ed by referring for these features to the pad

i nstead of the absorbent, as the claimas granted
required the adhesive to be on the garnent-facing
surface of the absorbent.

Novelty of the subject-matter of claim1 of the second
auxiliary request was not challenged. |Inventive step
coul d, however, not be acknow edged for the follow ng

reasons:

An absorbent article with the required peak force val ue
was known from D1, the problemw th that article was
the presence of three rel ease papers on the adhesive,
whi ch made handling difficult. D5 showed that one

rel ease paper was a possible solution, thus only

remai ned the question of how to produce such an article
efficiently. For that problem D9 provided the sol ution
in presenting a nethod to die-cut the articles, with
the result that the cover, absorbent and baffle form ng
the pad as well as the rel ease paper would all be
coterm nous. The fact that D9 presented only rel ease
paper which did not cover the entire article was due to
the fact that the adhesive was only applied in certain
| ocations. As soon as one applied the adhesive all over
(as done in the patent) the rel ease paper should al so
cover the entire article. The use of coformfor the
absor bent was known from D10.
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Reasons for the Decision

1

2.2

2.3

3138.D

The appeal is adm ssible.

Adm ssibility of the main and two auxiliary requests
filed in the oral proceedings

At the start of the oral proceedi ngs Respondent 02
objected to the filing of new requests (wth letter of
27 August 2003) with clains which were substantially
broader than the clains filed with the statenent of
grounds of appeal, which thus changed the franework of
t he appeal. The Appel |l ant considered the nodification
of these clains adm ssible as it addressed points

rai sed by the Respondents as well as by the Board in
its prelimnary opinion

| ndeed, in accordance with the case | aw of the Boards
of Appeal, anmendments should be carried out at the
earliest possible nonent and late filed requests should
only be admtted with good reasons for their delay (see
T 95/83, QJ EPO 1985, 75),

However, oral proceedings are not only nmeant to permt
the parties to present their witten case once nore,
orally, but also to react to the submnm ssions nade in

t he oral proceedings and the Board's reaction to these
subm ssi ons by anendi ng the cl ai ns.

Caiml1l of the main request filed with the letter of
27 August 2003 was further limted in the oral
proceedi ngs by the addition of the size of the tabs as
wel |l as by the cover, baffle and absorbent being
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coterm nous (all requests), the materials used for the
cover and the baffle (first and second auxiliary
request) and the absorbent being made from cof orm
(second auxiliary request).

The Board considers the further amendnents to be in
reply to objections nade by the Board in its
prelimnary opinion as well as during the oral
proceedi ngs and by Respondent 02 during the oral
proceedi ngs. Furthernore, the anmendnents do not require
extensive re-exam nation of the clained subject-matter

| nsof ar the Appellant's behavior cannot be seen as an
abuse of proceedings.

The decision cited by Respondent 02 (T 331/89) is not
rel evant for the present situation as it concerned a
case where the Patentee filed the request to maintain
the patent as granted only at the oral proceedings,
where it had - 33 nonths earlier wth its statenment of
grounds of appeal - requested nmai ntenance in an anmended
form

In the present case the requests as filed with letter
of 27 August 2003 and those filed in the oral
proceedi ngs do not involve a return to the clains of
the patent as granted, but to clains which are further
[imted. In any case, the clains filed with letter of
27 August 2003 were received well in advance of the
date of two weeks before the oral proceedi ngs which the
Board had set the parties as ultinmate date for

subni ssi ons.
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Respondent 01 requested in its letter of 1 Septenber
2003 that clains filed by the Appellant after those
filed with letter of 27 August 2003 and whi ch invol ved
a substantive change in the independent's clai mscope
(e.g. broadening) should not be admtted or, if
admtted, should lead to a continuation of the
proceedings in witing, so as to guarantee Respondent
01'’s right to be heard.

Due to the addition, during the oral proceedings, of
further limting features to claiml1 of the main
request filed with letter of 27 August, see point 2.2
above, the scope of the independent claimknown to
Respondent 01 at the tinme of making this request is
substantively changed, but not to the detrinent of
Respondent 01, as it is nore limted than before and is
not considered as taking Respondent 01 by surprise.

In any case, by withdrawing its request for oral
proceedi ngs and by deciding not to attend the oral
proceedi ngs before the Board, Respondent 01 cannot
claimthat its right to be heard on clains filed only
at the oral proceedings be guaranteed by a continuation
of the appeal proceedings in witing. Article 11(3) of
the Rul es of Procedure of the Boards of Appeal,
applicable as of 1 May 2003, quite clearly states that
"The Board shall not be obliged to delay any step in

t he proceedings, including its decision, by reason only
of the absence at the oral proceedings of any party
duly summoned who may then be treated as relying only

onits witten case."
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Amendnents (Article 84 EPC) - main and first auxiliary
request

When amendnents are made to a patent during opposition
and opposition-appeal proceedings, Article 102(3) EPC
requi res consideration by either instance as to whether
t he amendnments result in a contravention of any

requi rement of the Convention, including Article 84 EPC

Case Law of the Boards of Appeal suggests that Article
102(3) EPC does not all ow objections to be based upon
Article 84 EPC if such objections do not arise out of
t he amendnments nade (see T 301/87, QJ EPO 1990, 335).

Leavi ng asi de whet her such a concl usi on applies under
all circunstances, the present case is one in which the
anmendnents |l ead to the question whether there is
adequat e support in the description and draw ngs for
the clained subject-matter as anended.

In the statenment of grounds of appeal the Appell ant
argued, anmong others, that the absorbent article
according to the patent in suit distinguished itself
fromthe article disclosed in D1 because the bendi ng
resi stance of the tabs defined by the "peak force
val ue" was determ ned by neans of a different test
procedure. Wth the statenent of grounds of appeal
claiml as granted was anended so as to make cl ear that
the cover and the baffle extended together with the
absorbent into the tabs, by defining themas being
coterm nous and formng a pad of uniformthickness.

In its reply to the comruni cati on of the Board of
7 August 2003 the Appellant further anmended this claim
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in respect of the peak force value for the tabs by
i ncorporating "when determ ned in accordance with the
test procedure defined herein".

As wi Il beconme apparent in the discussion of inventive
step, the peak force value of the tabs is an inportant
feature for distinguishing over the prior art, as was

al so argued by the Appellant.

These anmendnments give rise to the foll owi ng objections
pursuant to Article 84 EPC (support in description):

The description of the patent relating to the tests
performed on the tabs, according to the test procedure
referred toin claiml, nmentions all prototypes as
having a tab size of 40 mmlength and 25.4 mm wi dt h.

For those prototypes peak force values were determ ned
rangi ng between 13.6 and 99.3 grans (see table 2 of the
patent on suit). No other tab sizes were used in the
prot ot ypes subjected to the test procedure.

In claim1 the peak force value clained is in the range
of 10 to 100 grams. The Board considers this clained
range sufficiently supported by the above nentioned
actual values obtained in the test procedure (13.6-99.3
grans).

It, however, has to be exam ned whether the description
provi des adequate support for the tabs having a | ength
between 19 and 51 nmand a wi dth between 13 and 38 nm
as claimed in claiml according to the main and first

auxiliary request.
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The Appell ant argued that the nmention of these val ues
in the description as filed, page 9, lines 20 to 24,
provi ded the necessary support for this clained range
of tab sizes.

The Board cannot concur with this view The scope of

t he patent nonopoly should correspond to the
applicant’s contribution to the prior art (see e.g.

T 409/91, QJ EPO 1994, 653, point 3.3 of the Reasons).

In the present case the contribution to the prior art
is, according to this Board, what the patent in suit

di scl oses as absorbent articles actually fulfilling the
paraneter conditions clained, i.e. the peak force val ue
for the tabs ranging from10 to 100 grams as determ ned
by the test procedure. The enbodiments fulfilling those
requi renents have tabs of only one size, nanely 40 nm
length and 25.4 nmw dth. There are no test results
avai l abl e for other tab sizes, thus the skilled person
is not provided with information on how to achi eve the
cl ai med peak force values with tab sizes different from
t he above.

Furthernore, the part of the description cited by the
Appel lant as form ng the basis for the presently
claimed range of tab sizes is considered by the Board
to rather be a description of what tab sizes can
generally be found in sanitary napkins and panty liners
than that it concerns the actual absorbent article
according to the invention, i.e. one which has the
required peak force, established by the test procedure
as described in the patent in suit.
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It could be argued that in fornmulating the clains, the
applicant should be able to do so in terns as broad as
possi bl e, as nost clains are generalizations of one or
nore particul ar exanpl es.

In this respect the Board finds that the extent of
general i zati on depends on what is the actual extent of
the patent’s contribution to the state of the art. In
this context the Board supports the idea that, as the
Qui delines for Exam nation in the EPO suggest (C 111
6.2): "An invention which opens up a whole new field is
entitled to nore generality in the clainms than one
which is concerned with advances in a known technol ogy.
..... In particular, if it is reasonable to predict
that all the variants covered by the clains have the
properties or uses the applicant ascribes to themin

t he description, he should be allowed to draw his
clainms accordingly."” (see also T 593/96, not published,
point 5 of the Reasons).

However, the Board cannot see that the present

i nvention "opens up a whole new field of technol ogy",

as the bending stiffness of the tabs is a feature which
has al ready been di scussed before in this field.

Rel evant prior art like D5 nentions the general problem
of tabs being too flexible (colum 2, lines 33, 34) and
D1 di scusses the bending resistance of 76 mmlength tab
wi th bendi ng resistance val ues (25-200 grans) generally
covering the present clained range (10-100 grans).

Further, in view of the wide spread in the actual peak
force val ues achi eved for one and the sane kind of
prototype, see for instance the value spread of 15. 3-
32.7 grans for a 190 gsm prototype with an average
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t hi ckness of 1.68 mm which is nore than a 100%

di fference between the m ni num and the maxi num val ue,
it cannot be predicted fromthe information given in
the patent in suit that all tabs wll have peak forces
in the clained range, in essence irrespective of their
tab size, because the clainmed w de range of 19-51 nm
length and 13-38 mmw dth for the tabs applies to al
avai | abl e absorbent articles with tabs.

This is in particular evident for a narrow width of the
tab, like the | owest value (13 nmw dth) presently
claimed in claim1l. According to the test procedure
described in the patent in suit the pin used to deflect
the tab froma 90° angle further downward, towards the
garnment facing surface, should be 11.0 + 0.5 mm from
that surface. Wth a tab of only 13mmthe pin will slip
off the tab soon after it has started bendi ng downward,
thus | ong before the tab has been bent through the
required further 90° as required by the test procedure.

Thus the contribution to the state of the art is
l[imted to what has been disclosed for the tab width
and length of the prototypes subjected to the test
procedure as described in the patent in suit.

Claiml1l of the main request and the first auxiliary
request, claimng a wider range of tab sizes, therefore
does not fulfill the requirenments of Article 84 EPC
(support in description). These requests are therefore
to be refused.
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Amendnents (Articles 84 and 123 EPC) and sufficiency of
di sclosure (Article 83 EPC) - second auxiliary request

Claim1l1l of the second auxiliary request now invol ves
the materials used for the cover and the baffle

(pol ypropyl ene and pol yet hyl ene respectively), the
absor bent being nade fromcoform and the tab size now
being limted to 40 mm | ength and 25.4 mm w dt h.

These are the actual features of the prototypes on
whi ch the test procedure has been perfornmed as
described in the patent in suit, page 8, lines 22 to
48. Thus support in the description is now guaranteed
(Article 84 EPC)

Claim 1 as granted has been anended by the inclusion of
the followng features (in brackets the reference to
the original application docunents):

- liquid-perneabl e pol ypropyl ene cover, |iquid-

i nper meabl e pol yet hyl ene baffle and cof orm absor bent
positi oned between the cover and the baffle, all three
bei ng coterm nous and together formng a pad of uniform
t hi ckness (page 10, second paragraph; page 21, line 36
to page 22, line 17),

- the peak force value being determ ned in accordance
with the test procedure defined in the patent (page 21,
line 36 to page 23, |ine 31,

- the securing neans being an adhesive (page 11, third
par agr aph),
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- a single release paper covering all of the adhesive
means, the rel ease paper and the pad having coterm nous
exterior peripheries (page 11, |ast paragraph and

page 12, first paragraph).

These features thus find a proper basis in the
application docunents as originally filed
(Article 123(2) EPC).

These features further I[imt the subject-matter of
claiml as granted, thus also the requirenents of
Article 123(3) are fulfilled.

The obj ections of the Respondents pursuant to

Article 83 EPC, in that the skilled person could not
carry out the invention for lack of sufficient
information regarding the materials used for the cover,
baffl e, absorbent, the tab size involved and how to
achieve a pad with uniformthickness, are al so overcone

by these anmendnents.

The anmendnments to the description are necessary to
conply with the requirenents of Article 84 EPC
(consi stency between clains and description) and
Rul e 27(1)(b) EPC (mention of closest prior art).

The Respondents argued that it was not evident that the
pad with the rel ease paper on the one hand and the
cover, absorbent and baffle on the other all had the

same coterm nous exterior peripheries.

The Board cannot subscribe to this opinion as according
to claim1 on the one hand the cover, baffle and
absorbent are coterm nous and together forma pad
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havi ng a uni formthickness, and on the other hand the
pad and the rel ease paper have coterm nous exterior
peri pheries. This can only nmean that they all have the

same coterm nous exterior peripheries.

The Respondents further argued that the subject-matter
of claim 1l had been extended contrary to Article 123(2)
EPC as the basis for the present anmendnents coul d be
found only in claim1l as originally filed, which,
however, clainmed the pad as having the central portion
and the garnment facing surface, instead of the
absorbent as presently clained, In addition, the
adhesi ve was nentioned in that claimas being present
al so on the central portion.

The Board cannot share this opinion. Now that the claim
specifies the baffle, cover and the absorbent as being
on the one hand coterm nous and on the ot her together
formng the pad, it is evident to the skilled reader
that if the pad has a central portion the sane applies
to the absorbent.

As concerns the garnment facing surface, not only the
wording of originally filed claim 11l counts as a basis
for disclosure; page 8, lines 1 and 2 of the
description as originally filed nentions the absorbent
as having such a surface.

The sane applies to the location of the adhesive on the
article; clains 1 and 4 as originally filed nention the
means for securing the absorbent to an undergarnent as
being only present on the tabs.
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Thus there are no formal objections against claim1l of
t he second auxiliary request.

Novel ty and inventive step (Articles 54 and 56 EPC)

The novelty objections maintained fromthe opposition
proceedi ngs were not produced in respect of claiml
according to the second auxiliary request. The Board
verified whether one single docunent of the avail able
prior art disclosed all features of present claim1,
whi ch was not the case.

The absorbent article according to present claim1 has
as inportant feature the coterm nous exterior

peri pheries of the baffle, cover, absorbent (together
formng the pad with a uniformthickness) as well as of
the single release paper. This allows for an efficient
production of these articles, as they can be produced
by die-cutting a |lam nate of these materials.

Cl osest prior art for such an article is D5, disclosing
inits figures 4a and 4b (see also colum 5, line 54 to
colum 6, line 32) an absorbent article which has a

I'i qui d- pernmeabl e cover 116, a thin | ayer absorbent

mat eri al underlying the absorbent elenent 112 and a
['iquid-inpernmeable barrier 118. The cover, barrier and
thin | ayer absorbent material are coterm nous and form
a pad having two flaps extending froma central

portion. On the central portion as well as on the tabs
there are adhesi ve neans secured to the garnent facing
surface of the absorbent. The adhesive on the central
portion is covered by a single rel ease paper and the
flaps are folded back, with their adhesive neans, onto
t he rel ease paper
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Articles such as known from D5 have the di sadvant age
that the flaps are rather flexible, such that they can
easily fold (back) down onto the garnent-facing side of
the article, where they can get stuck on the adhesive
(see D5, colum 2, line 33 and the patent in suit,

page 2, lines 33 and 34) when the rel ease paper has
been taken off.

The subject-matter of claim1 of the second auxiliary
request distinguishes itself fromthe absorbent article
di sclosed in D5 at |least by the foll ow ng features:

(a) the pad has a uniformthickness,
(b) t he absorbent is nade from coform
(c) the tabs have a peak force value of 10 to

100 grans when determ ned in accordance with the
test procedure as defined in the patent and have
a length of 40 mMmmand a width of 25.4 nm

(d) the single rel ease paper covers the entire
adhesi ve and has an outer periphery which is
cotermnous with the outer periphery of the pad.

Wth features (a), (b) and (d) the absorbent article
can be nore efficiently and econom cally produced (see
patent in suit, page 5 lines 13 to 16), as it can be
formed froma | am nate of the absorbent coform the
cover, the baffle and the rel ease paper and be die cut.

The above features together with feature (b) have the
addi ti onal objective that the tabs have a certain
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bendi ng resistance, which prevents them from sticking
onto the adhesive, once they are freed fromthe rel ease
paper.

None of the docunents available as prior art provides
an indication to this conbination of features.

The Respondents argued that D1 provided the information
on the stiffness necessary for the tabs, D9 concerned
di e-cutting of |am nate absorbent articles and D10 the
use of coformin such articles. In D9 the rel ease paper
was only used at the | ocations of the adhesive, i.e.
only at the tabs. However, if it was preferred to have
adhesive all over the article, i.e. also in the central
portion, it did not involve inventive skills to provide
the rel ease paper over the whole surface and naking it
cotermnous with the exterior periphery of the pad.

The Board considers that the distinguishing features
nmenti oned above shoul d not be considered in isolation,
particularly since the fact that the pad conprising the
cover, baffle and cof orm absorbent has a uniform

t hi ckness will have an influence on the flexibility of
t he tab.

It is further established case | aw of the Boards of
Appeal that the technical disclosure in a prior art
docunent should be considered in its entirety, as it
woul d be done by a person skilled in the art. It is not
justified arbitrarily to isolate parts of such
docunents fromtheir context in order to derive from
them technical information which would be distinct from
or even in contradiction with the integral teaching of
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t he docunent (see T 56/87, QJ EPO 1990, Reasons poi nt
3.1).

Thus, application of the peak force feature known from
the article disclosed in D1 necessarily involves

appl ying al so the construction features of the pad

di scl osed therein. This results in an absorbent article
having a pad of uniformthickness as shown in figure 2
of D1, but w thout the absorbent being coterm nous with
the baffle and the cover, nor with an absorbent nade
fromcoform as presently clainmed in claiml.

The sane considerations apply when starting fromthe
absorbent article disclosed in D9.

Starting fromDl it would have to be obvious to the
skilled person to apply the conbi ned teachi ngs of D10
(use of coformfor the absorbent), of D9 (as regards

di e-cutting absorbent articles made froma | am nate,

but in isolation fromthe actual construction of the
lam nate), as well as that of D5 (as regards the remark
in colum 2, lines 22 to 34 that one single rel ease
paper could be used, but deliberately not taking
account of the discouraging remark that this would be
wasteful of material). The Board considers that in view
of the lack of a specific direction of devel opnent this
woul d i nvol ve too many techni cal changes in the
construction of the absorbent article disclosed D1, so
that the skilled person would not contenpl ate applying
t hese teachi ngs.

The Board therefore considers inventive step to be
present in the subject-matter of claiml1 of the second

auxiliary request.
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This is not different when starting from Dl as cl osest
prior art.

5.9 The subject-matter of dependent clainms 2 to 23 concerns
preferred enbodi nents of the absorbent article

according to claim1 (Rule 29(3) EPC), thus it also

fulfils the requirenents of novelty and inventive step.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to maintain the patent on the basis of the
fol |l owi ng docunents:

- description, pages 2 to 9 and

- claims 1 to 23 of the second auxiliary request,
filed during oral proceedings,

- drawi ngs, figures 1 to 9 as granted.

The Regi strar: The Chai r man:

E. Gorgnmaier P. Alting van Ceusau
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