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Headnot e:

In a case where a patent has been opposed under Article 100(a)
EPC on the grounds of |ack of novelty and inventive step
having regard to a prior art document, and the ground of |ack
of novelty has been substantiated pursuant to Rule 55(c), a
specific substantiation of the ground of |ack of inventive
step is neither necessary - given that novelty is a
prerequisite for determ ning whether an invention involves an
inventive step and such prerequisite is allegedly not
satisfied - nor generally possible w thout contradicting the
reasoni ng presented in support of lack of novelty.

In such a case, the objection of lack of inventive step is not
a fresh ground for opposition and can consequently be exam ned
in the appeal proceedings wthout the agreenent of the
patentee (see point 3.1 of the reasons).
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Summary of Facts and Subm ssi ons

2399.D

The Respondent is proprietor of European patent
No. O 771 398 (application No. 95 926 656.0).

| ndependent clains 1 and 10 as granted read as foll ows:

"1l. A shaft seal (8), conprising:

an annul ar plastic disk (14) having an outer edge
and an inner edge (35) concentric around a central
axis (47) of the disk, said disk having a sealing
surface (16) engageable with a shaft surface (18)
around the inner edge of the disk and

first (27) and second (29) spiral grooves provided
in said sealing surface for punping |iquid through
said grooves in both directions of shaft rotation,
characterised in that said first grooves (27) are
spiralled in a first direction radially outwardly
fromsaid central axis (47) and said second
grooves (29) are spiralled in an opposite second
direction radially outwardly fromsaid central
axis (47); and, each spiral groove (27, 29)
defining at |least one full spiral turn in each of
said first and second directions around the
central axis (47), said grooves (27, 29) being
staggered so that each turn on said first

groove (27) intersects with a corresponding turn
on said second groove (29)."

"10. A nethod for formng a bidirectional hydrodynam c
shaft sealing disk (14) froma plastic materi al
wherein said nmethod conprises formng a first
spiral cut (27) in said plastic material which
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spirals radially outwardly over at |east one ful
spiral turn in one direction (57) and form ng a
second spiral cut (29) in said plastic materi al
which spirals radially outwardly over at |east one
full spiral turn in a second direction (58)
opposite to said first direction such that said
first and second spiral cuts intersect (51) one
anot her . "

The patent was opposed by the appellant on the grounds
of lack of novelty and | ack of inventive step, having
regard to:

DE- A-2 021 382, hereinafter referred to as DE citation.

In the notice of opposition, the appellant submtted,
as a precaution in case the patent proprietor should
contest the argunents relating to novelty, that the DE
citation anticipated the subject-matter of the claimin
such a way that the skilled person would not have to
use an inventive step. The appellant did not go into
further detail.

In a decision posted on 22 January 2001 the opposition
division rejected the opposition.

The deci sion held that

- t he opposition was adm ssible having regard to the
ground of lack of novelty, which was properly
subm tted and substantiated in accordance with
Rul e 55(c) EPC,

- the allegation of lack of inventive step had not
been substantiated in the notice of opposition,
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but only during the oral proceedings. Since this
substanti ati on was not considered to be rel evant
prima facie, they decided to disregard it making
use of their discretionary power in the |light of
t he case | aw.

According to the m nutes of the oral proceedings,
reference was made in this respect to Rule 71a(l1l) EPC
and the Cuidelines for Examnation, E-111, 8-6.

On 27 January 2001, the appellant (opponent) | odged an
appeal against the decision and paid the prescribed
appeal fee.

The statenent of grounds of appeal was filed on the
sanme day.

Oral proceedi ngs before the Board were held on 18 July
2002.

The appel | ant (opponent) requested that the decision
under appeal be set aside and that the European patent
be revoked in its entirety.

The respondent (patentee) requested that the appeal be
di sm ssed and that the patent be nmintained as granted.
Furthernore, it requested apportionnent of costs in
case the Board should accept the opposition ground of

| ack of inventive step.

In support of its request, the appellant essentially
made the foll owi ng subm ssi ons:

(i) The European patent had been opposed on the
grounds of |ack novelty having regard to the DE
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citation and | ack of inventive step having regard
to the same prior art. It was not disputed that
the ground of lack of novelty had been
sufficiently substantiated pursuant to Rule 55(c)
EPC. The question whether the clainmed invention

| acked an inventive step vis-a-vis a prior art
docunent arose only if novelty was present, i.e.
if there was sone difference between the clained
invention and that prior art. It followed fromthe
above that it was in principle normally not

possi ble to substantiate |ack of inventive step
having regard to a prior art document w thout
contradicting the previous finding of |ack of
novelty having regard to such prior art.

| f an opponent wanted to be coherent and | ogi cal
inits findings of lack of novelty vis-a-vis a
prior art docunent and | ack of inventive step vis-
a-vis such prior art, he had no choice but to
argue as in the present case i.e. to submt that
even if certain features of the clained subject-
matter should not be considered to be identical in
every detail with those of the prior art docunent,
t hese differences would in any case be very m nor
and consequently not sufficient to inpart an
inventive step to the clainmed subject-matter

Thus, in the present case the objection of |ack of
inventive step having regard to the novelty-
destroying prior art could hardly be better
reasoned in the notice of opposition and therefore
did not constitute a new or fresh ground for

opposi tion.

The DE citation disclosed a shaft seal having an
annul ar disc nmade of a plastic material. In order
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to inprove the sealing, the disc was provided with
sonme formof return feed screw or feedback scrol
formed by a helical ridge or groove on the seal
surface. It was said that by suitable selection of
the direction of the helix in relation to the
normal direction of the shaft, the effect of
relative rotation was to feedback oil tending to

| eak past the seal

Thi s known shaft seal was designed to effect

f eedback of oil in either direction of shaft
rotation. It conprised two intersecting oppositely
directed sets of helical ridges on the seal
surface. Since the helical ridges were provided on
the frusto-conical portion of the seal, they also
defined a spiral. Furthernore, since it was stated
in the introductory part of the DE citation that

t he feedback effect may be achi eved either by
ridges or by grooves, it was inmedi ately apparent
to any skilled reader that the ridges of the
depi ct ed enbodi ment coul d be repl aced by grooves.
Therefore, the shaft seal of claim1 differed from
the prior art nerely in that the grooves defined
at | east one full spiral around the seal central
axis. In the DE citation the active frusto-conica
portion of the shaft seal was relatively narrow,
so that the groove or ridge which was provided
thereon spiralled only for about one half turn.
This meant that the alleged invention resided in

t he obvi ous choice of a particular length of the
spiral. Evidently the skilled person would, in the
case of a shaft seal having a frusto-conica
portion of larger width, lengthen the spiral in
order to achieve a better feedback effect and thus
arrive at the clained shaft seal, which thus

2399.D Y A
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| acked an inventive step.

The sane applied to nethod claim10 with regard to
the fact that the additional feature of producing
the spiral grooves by cutting was well known in
the art (see, for exanple, US-A-3 857 156).

The respondent (patentee) rejected in detail the

argunents brought forward by the appellant and
submtted in essence the foll ow ng:

(i)

(i)

As to the adm ssibility of the appeal

In the notice of appeal, the appellant (opponent)
had presented argunents solely regarding the | ack
of inventive step of clains 1 and 10.

It had not contested that the decision relating
to the adm ssibility of inventive step argunents
was incorrect, and no conments or substantiation
as to why such argunents were adm ssi bl e had been
made.

Accordingly the appeal was inadm ssible for |ack
of adequate substantiation, having regard to
established case |law (see, inter alia T 213/85,
QJ EPO 1987, 482).

As to the adm ssibility of the alleged ground of
| ack of inventive step

In decision G 9/91 and opinion G 10/91 (QJ 1993,
408 and 420) the Enl arged Board of Appeal had held
that only the grounds properly raised and
substantiated in the notice of opposition should
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be consi dered by the opposition division or Board
of Appeal .

In the present case, the notice of opposition only
briefly nmentioned | ack of inventive step as a
ground of opposition. No substantiation as

requi red by Rule 55(c) EPC was provided. As

hi ghlighted in the opposition division's decision,
t he objection of |lack of inventive step was

t herefore unsubstantiated, and was not prima facie
consi dered rel evant.

The appellant was, in effect, raising objections
on the basis of lack of inventive step for the
first time in the statenment of grounds. This was
after the opponent had accepted that the original
novel ty objection (the only objection
substantiated in the notice of opposition) was
incorrect and that the clained subject-matter was
novel. The main function of appeal proceedi ngs was
to review decisions of the departnent of first
instance. It was not acceptable to allow an
opponent to submt additional objections which
shoul d properly have been submitted in the notice
of opposition pursuant to Rule 55(c) EPC.

A ground thus raised for the first tine in the
appeal proceedings therefore constituted a new
ground for opposition, which was consequently

i nadm ssible in the absence of the agreenent of
t he patentee.

| f, notw thstanding the above, the inventive step
objection were to be admtted, then it was
requested that an apportionnent of costs under
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Article 104(1) EPC be made in favour of the
respondent in connection with this new ground.

(iv) In any case the subject-matter of clains 1 and 10
was not rendered obvious by the avail able prior
art.

Reasons for the Decision

1

2399.D

Adm ssibility of the appeal

The Board is unable to follow the respondent’s
argunents as to inadm ssibility of the appeal.

It is true that decision T 213/85 (supra) cited by the
respondent held that the direct |exical nmeaning of the
phrase "statenment setting out the grounds of appeal”
made it clear that, in order to satisfy the criterion
for adm ssibility, the grounds for appeal nust state
why in the appellant's view the contested decision
cannot be valid, or else - as set out in decision

T 220/ 83 (QJ EPO 1986, 249) - they nust state the | ega
or factual reasons why the decision should be set aside
(point 4 of the reasons). This does not however nean
that an appeal which does not dispute the reasons given
in the appeal ed decision is automatically inadm ssible
(see the various decisions |listed under point VII-D,
7.5.2 of the Case Law of the Boards of Appeal

4th edition 2001).

Moreover, in the case under consideration, the
opposition division in fact rejected the opposition,
whi ch was based on Article 100(a) EPC (lack of novelty
and |l ack of inventive step), taking the view that "the
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subj ect-matter of the contested patent neets the

requi rements of novelty and inventive step”. They thus
came to the conclusion that the grounds of opposition
set out in Article 100(a) EPC did not prejudice the
mai nt enance of the patent as granted (Article 102(2)
EPC) and therefore rejected the opposition.

The statenent of grounds clearly sets out factual
reasons why in the appellant's view this conclusion is
not correct and hence the decision should be set aside.
There is no doubt that the ground of |ack of inventive
step is sufficiently substantiated in the statenent of
grounds. This is not contested by the respondent
(patent ee).

It follows that the statement of grounds neets the
requi renent of Article 108 third paragraph. As the
appeal also conplies with the other requirenents set
out in Articles 106, 107 and Rule 64 EPC, it is
adm ssi bl e.

Adm ssibility of the opposition

In the present case the European patent was opposed
under Article 100(a) EPC on the grounds of |ack of
novelty having regard to the DE citation and | ack of

i nventive step having regard to the same prior art. It
is not disputed that the ground of |ack of novelty was
properly rai sed and substantiated pursuant to

Rul e 55(c) EPC in the notice of opposition. The Board
is thus satisfied that the opposition is adm ssible.

Even if one accepted that the notice of opposition
contains no substantiation at all as regards the ground
of lack of inventive step, as alleged by the opposition
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di vision, this would not render the opposition

i nadm ssi ble regarding that ground, since it is well
established in the case |l aw of the Boards that an
opposition is adm ssible if at |east one of the grounds
of opposition is properly supported in accordance with
Rul e 55(c) EPC, as is the case here (see point 12 of

t he reasons for the decision G 9/91, supra). In other
wor ds, an opposition cannot be "partly” adm ssible; it
is either adm ssible or inadm ssible.

Adm ssibility of the alleged ground of |ack of

i nventive step

In decision G 7/95 (QJ EPO 1996, 626) the Enl arged
Board of Appeal held that the objections of |ack of
novelty and | ack of inventive step under Articles 54
and 56 EPC are different |egal bases within

Article 100(a) EPC and consequently two different
grounds for opposition. Furthernore, according to
decision G 9/91 and opinion G 10/91 (supra) a fresh
ground for opposition "may in principle not be

i ntroduced at the appeal stage. ...However, an
exception to the above principle is justified in case
the patentee agrees that a fresh ground for opposition
may be considered” (point 18 of the reasons).

In the present case, the respondent (patentee)
submtted that the objection of |ack of inventive step
was a fresh ground for opposition and did not agree to
its introduction at the appeal stage. The question
therefore arises as to whether the ground of |ack of
inventive step in the present circunstances is a fresh
ground for opposition and nore precisely, whether this
ground needed to be reasoned in detail, bearing in mnd
that if prior art destroys the novelty of the clained
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subj ect-matter, such subject-matter obviously cannot
i nvolve an inventive step, as enphasi sed in decision
G 7/95 (point 7.2 of the reasons).

St andard form EPO 2300.2-04.89 indicates in the

rel evant box that the subject-matter of the European
patent is not patentable (Article 100(a) EPC). The box
indicating that it |acks an inventive step

(Articles 52(1), 56 EPC) has been marked with a cross.
Moreover, it is apparent fromthe |ast paragraph on
page 4 of the notice of opposition that the clained
subj ect-matter was not considered inventive vis-a-vis
the DE citation even if there were any features in
claim1 which were not identically present in this
prior art, since those features would be obvious for a
skill ed person.

Bef ore making this statenent the appell ant had
explained in detail in its notice of opposition why in
its view there was no difference between the cl ai ned
shaft seal and the one disclosed in the DE citation,
concluding that the claimed subject-matter |acked
novelty having regard to this prior art. Even if this
substantiati on was presented within the franmework of

l ack of novelty it should be taken into account, when
exam ning the alleged ground of |ack of inventive step,
that the issue of inventive step, having regard to the
sane single prior art docunent, can froma | ogical
poi nt of view only be considered if there is some

di fference between the invention and the prior art,
i.e. if novelty can be identified.

Al though in decision G 7/95 (supra) it was deci ded that

t he grounds of |ack of novelty and | ack of inventive
step are two different grounds for opposition, this

2399.D Y A
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does not nean that there is no substantive connection
bet ween these two grounds, at least in a case in which
the clained invention is to be conpared with the sane
rel evant prior art docunent in both respects. If the
clainmed invention is not considered novel having regard
to a prior docunent, it is not logically possible to
assess whether this clainmed invention is inventive
having regard to this prior art. Substantiating a |ack
of inventive step objection in such a case necessarily
i nvol ves | ooki ng at possible differences between the
claimed subject-matter and the prior art docunment and
woul d thus lead to the risk of two conflicting
reasonings within the same notice of opposition, i.e. a
first reasoning in support of l|lack of novelty where it
is concluded that there is no difference and the
further reasoning presented in support of |ack of
inventive step submtting that there are indeed sone

di fferences between the sanme cl ai ned subject-matter and
the sanme prior art document. In the circunstances of
the present case it was thus not possible for the
opponent to substantiate the ground of |ack of
inventive step in nore detail than it did by stating
that a conparison of the known shaft seal disclosed in
the DE citation and that clained in claim1 reveal ed no
difference, and if there were sone differences which
could not be seen at this tinme, these could only be so
m nor that they would not be able to inpart an
inventive step to the clainmed subject-matter

Summarizing, in a case where a patent has been opposed
under Article 100(a) EPC on the grounds of |ack of
novelty having regard to a prior art docunment and | ack
of inventive step having regard to the sane prior art
and the ground of lack of novelty has been

substanti ated pursuant to Rule 55(c) EPC, a specific
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substantiati on of the ground of |ack of inventive step
is neither necessary - given that novelty is a
prerequisite for determ ning whether an invention

i nvol ves an inventive step and such prerequisite is
all egedly not satisfied - nor generally possible

wi t hout contradicting the reasoning presented in
support of lack of novelty.

In such a case, the objection of |lack of inventive step
is not a fresh ground for opposition and can
consequently be exam ned in the appeal proceedings

wi t hout the agreenent of the patentee.

In any case the Board cannot accept the respondent's

al l egation that no substantiation at all of the alleged
ground of lack of inventive step was provided in the
noti ce of opposition as required by Rule 55(c) EPC
This provision requires that the notice of opposition
shoul d contain "an indication of the facts, evidence
and argunents presented in support” of the grounds on
whi ch the opposition is based. Such "indication of the
facts, evidence and argunents" in support of the
grounds of opposition is often referred to as the
"substantiation” of the grounds of opposition (see

T 1002/92, QJ EPO 1995, 605, point 3.1 of the reasons).

In the case under consideration the notice of

opposi tion does contain an indication of the facts and
evi dence presented in support of the alleged ground of

| ack of inventive step, in that it contains the DE
citation, its analysis and the conpari son nmade between
t he known shaft seal disclosed therein and that clained
inclaiml. It also contains an indication of the

rel ated argunents in support of lack of inventive step,
i.e. that such conparison revealed no difference and if
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there were sone differences which could not be seen
t hese woul d not be of such a nature as to inpart an
inventive step to the clainmed subject-matter, having
regard to the general know edge of a skilled person.
Accordingly this substantiation in support of the
ground of lack of inventive step satisfies at |east
formally the requirenments of Rule 55(c) EPC.

The respondent’'s argunent that the objection of |ack of
inventive step is not substantively rel evant concerns

t he substantive nmerits and thus the allowability of
this ground for opposition and not its adm ssibility.
It is imaterial, as far as the question of the

adm ssibility of a ground for opposition is concerned,
whet her or not this ground prejudices the maintenance
of the patent.

It should additionally be noted that the above findings
do not contradict the principles set out in the
previously cited decision G 7/95 of the Enl arged Board

of Appeal :

Firstly, the case dealt with by the Enl arged Board of
Appeal is different to the present case in that in the
|atter the ground of l[ack of novelty, not the ground of
| ack of inventive step, was properly raised and
substantiated in the notice of opposition.

Secondl y, the above-nentioned decision of the Enlarged
Board of Appeal cannot sinply be applied by anal ogy to
a case where a patent has been opposed only on the
ground of lack of novelty in view of a prior docunent
and the ground of |ack of inventive step was not
covered by the notice of opposition, since in the case
deci ded by the Enlarged Board of Appeal the |ater
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finding of lack of novelty inevitably led to the
conclusion that the clainmed subject-matter still could
not involve an inventive step, whereas a finding of

| ack of inventive step, presupposes that the clained
subject-matter is novel vis-a-vis the closest prior
art.

Finally, the above decision of the Enlarged Board of
Appeal concerns a new ground of opposition which was
not both raised and substantiated in the notice of
opposition. It does not concern a ground for opposition
whi ch was raised but allegedly not substantiated in the
notice of opposition, because both referral decisions

T 937/91 and T 514/92 concern the case where a new
ground of opposition was raised for the first tinme in

t he appeal proceedings.

Al this indicates that the question dealt with in the
present decision was |eft unanswered by decision G 7/95
of the Enlarged Board of Appeal.

Argunents introduced | ate

During the oral proceedings before the opposition

di vision the opponent stated why in its view the
skill ed person woul d obviously have arrived at the

cl ai med subject-matter with the aid of the DE citation.

The opposition division erred in deciding not to admt
this oral subm ssion under Rule 7l1a(l) EPC. As stated
in Guidelines E-I11, 8.6 cited by the opposition
division, Rule 71la(1l) EPC nmakes it clear that the
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opposi tion division may disregard new facts and

evi dence not filed before the date indicated in the
sumons, unless they have to be adm tted because the
subj ect-matter of the proceedi ngs has changed.

Hence, the only possible new subm ssions to be

di sregarded if not submtted in due tinme are those set
out in Rule 71a(l1l) EPC, nanely "new facts and

evi dence".

It follows that new rel evant argunents in respect of
previously submitted facts presented after the tine
indicated in the summons nust be taken into account by
t he opposition division under that provision.

As is apparent fromthe m nutes of the oral

proceedi ngs, no new facts and evidence were subm tted.
Docunent DE was cited and anal ysed in the notice of
opposition, so that its content does not constitute new
facts.

The Board can al so see no justification for the

opposi tion division not having adm tted new argunents
presented at the oral proceedings in the exercise of
their discretion under Article 114(2) EPC. This
provision, as worded in all three | anguages, is also
concerned with facts and evi dence which are introduced
|ate, but not with argunents ("Tatsachen und
Beweismttel” in the German text and "faits et preuves”
in the French text). In its opinion G 4/92 (Q EPO
1994, 149) the Enl arged Board defines "new argunents”
as being not new grounds or evidence, "but reasons
based on the facts and evi dence" (see point 10 of the
reasons).
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Therefore in the Board' s view argunents introduced |ate
cannot be excluded under Article 114(2) EPC.

5. Novel ty

The Board is satisfied that the subject-matter of
clains 1 and 10 as granted is novel vis-a-vis the DE
citation.

Since this was not disputed in the appeal proceedings
there is no reason for further detail ed substantiati on.

6. | nventive step

6.1 In the patent in suit, prior art docunent
US-A-4 118 856 (hereafter called US citation) is taken
as the starting point for the clained invention.

This US citation relates to a shaft seal having a

seal ing surface engageable with a shaft surface, and
circular ridges or grooves provided on the sealing
surface for punping liquid in both directions of shaft
rotation.

More particularly, this citation relates to a nethod
for maki ng such shaft seal by formng onit, while it
isinthe flat state as a ring or disc, a series of

ri dges or grooves in the shape of non-concentric
segnents of circles and then form ng at | east a portion
of the ring or disc into a frusto-conical shape such
that the circular ridges or grooves becone helical or
elliptically shaped.

The manufacture of this known shaft seal thus
necessitates a two-step nmethod, a first step of form ng

2399.D Y A
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non-concentric grooves on a flat annular disc and a
second step of formng the radially inner portion of
the disc into a frusto-coni cal shape.

Therefore the technical problemto be solved by the
present invention may be seen to consist in providing a
shaft seal with inproved sealing and which is easier to
manuf act ur e.

This problemis solved by the follow ng features stated
in claiml.

(1) The grooves are spiralled radially outwardly in
opposite directions and extend for at |east one
full turn.

(ii) The shaft seal is in the formof an annul ar
pl astic disc.

During the process of installing the shaft seal
according to the clainmed invention, the annular plastic
disc has its radially inner portion bent axially in
order to ride on the shaft and provide the said sealing
surface. The cl ainmed shaft seal is sinpler to

manuf acture since it does not require the further step
of formng its radially inner portion into a frusto-
coni cal shape and the spiral grooves can be

manuf actured by a continuous cutting operation. It
further provides a |arge contact area between the
grooves and the shaft and thus has inproved feedback
and punping effects.

The shaft seal disclosed in the DE citation is
significantly different in type and configuration from
that of the patent in suit. Wereas the main el enent of
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the clained seal is a flat annular plastic disc
conprising two flat axial end faces, the shaft seal of
the DE citation is a noul ded sealing ring of channel or
U- shaped cross-section conprising a cylindrical outer
wal |, a frusto-conical inner wall and a radially
extendi ng bridging portion. The oppositely directed
sets of helical ridges or grooves are noul ded on the
frusto-conical inner wall of the sealing ring. The
outer cylindrical wall of the sealing ring is stiffened
by an L-section insert whereas the frusto-conical wall
is enbraced by a garter spring.

The use of spirally formed grooves which extend at

| east over a full spiral turn (distinguishing

feature (i) above) is neither disclosed nor suggested
in the DE citation and accordi ngly cannot be consi dered
to be rendered obvious by the teaching of this
citation.

The Board cannot accept the appellant's argunment that
provi di ng grooves which extend over a full turn is the
only way of inproving the seal according to the DE
citation in order to broaden the relatively narrow
frusto-conical inner wall for a better sealing effect.
For exanple, the cross-sectional dinensions of the
grooves and their pitch could be altered, and other
nodi fi cations could be nmade. Furthernore this

subm ssion is based upon ex post facto reasoni ng, since
there is no suggestion at all in this DE citation that
providing a full spiral turn would indeed lead to an

i nproved seal

There is thus no disclosure or suggestion in the DE
citation of the above distinguishing features (i) and
(ii). Therefore, even if the skilled person considered
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applying the teaching given in the DE citation to the
known shaft seal in the US citation, it would not
arrive at the clained teaching.

Accordingly, in the Board's judgnment the subject-matter
of claim 1l cannot be derived in an obvious manner from
this prior art and consequently involves an inventive
step (Article 56 EPC).

Dependent clainms 2 to 9 concern particul ar enbodi nents
of the shaft seal clainmed in claim1 and are |ikew se
al | onabl e.

Since the shaft seal according to claiml is new and
inventive vis-a-vis the prior art, the sane necessarily
applies to i ndependent claim 10 for a process which
inevitably results in the manufacture of the shaft seal
claimed in claim1l.

The net hod according to i ndependent claim 10 therefore
al so involves an inventive step (Article 56 EPC)

The opposition grounds thus do not prejudice the
mai nt enance of the patent as granted.

Request for apportionnent of costs

The request for apportionment of costs if the Board
were to accept the opposition ground of |ack of
inventive step is apparently based on the alleged |late
substantiation of that ground. However, as has been
expl ai ned above, the objection of |ack of inventive
step vis-a-vis the DE citation was properly raised in
the notice of opposition and in the circunstances of
the present case its substantiation could not be
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criticised. That request is therefore unfounded and
nmust be reject ed.

Or der

For these reasons it is decided:

1. The appeal is dism ssed.

2. The request for apportionnment of costs is rejected.
The Registrar: The Chai r man:

S. Fabi ani F. Gunbel
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