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Summary of Facts and Subm ssi ons

2896.D

The appeal is fromthe interlocutory decision of the
Qpposition Division posted on 30 Novenber 2000
concerning the mai ntenance in anmended form of European
patent No. O 586 924, granted in respect of European
pat ent application No. 93 113 033.0.

In the decision under appeal the Opposition Division
considered that the subject-matter of claim1 as
granted and of claim 1l according to the first auxiliary
request filed on 28 August 2000 did not involve an
inventive step when starting fromthe closest prior art
represented by docunent

D5: US-A-3 589 956.

The Opposition Division concluded that the patent could
be mai ntained on the basis of the second auxiliary
request filed on 28 August 2000. It considered that the
subject-matter of claim1 of this request involved an

i nventive step because none of the avail abl e docunents
suggested to crinp the nulticonponent filaments with
the sane flow of air used to draw t hem

Bot h appellant | (patentee) and appellant Il (opponent

) | odged an appeal against this decision, received at
the EPO on 6 February and 24 January 2001, respectively,
and paid the appeal fee on the same respective days.

The statenments setting out the grounds of appeal were
received at the EPO on 4 April and 19 March 2001
respectively.
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Wth the statenent setting out the grounds of appeal,

appellant | filed anmended docunents form ng the basis

for a first and a second auxiliary request to maintain
the patent in anended form whilst appellant Il filed

further prior art docunents, of which

D10: DE-A-2 322 130

pl ayed a role in the appeal proceedings.

L1l In an annex to the sunmons for oral proceedings
pursuant to Article 11(2) Rules of Procedure of the
boards of appeal the Board expressed its prelimnary
opinion that it would appear that novelty of the
subject-matter of claim1 of the patent as granted was
gi ven but inventive step was to be di scussed and t hat
it would appear that docunent D10 represented the
cl osest prior art. Moreover, the Board expl ained why it
woul d appear that clains 29 and 41 of the patent as
granted were to be regarded as independent clains and
not as dependent clainms as stated in the decision under
appeal. As to the anmendnents put forward in the second
auxiliary request of the appellant I, the Board
expressed concerns as to whether the requirenents of
Articles 123(2) and 84 EPC were net.

| V. Wth letter dated 15 August 2003, appellant | filed
amended clains formng the basis for new auxiliary
requests 1 to 7.

V. Oral proceedi ngs took place on 16 Septenber 2003.

Appel lant | requested that the decision under appeal be
set aside and that the patent be nmintained as granted,

2896.D
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or auxiliarily, that the patent be maintained in
anmended formon the basis of the clains according to
the auxiliary requests 1 to 7 filed with the letter of
15 August 2003.

In response to an objection of the Board under Rule 57a
EPC rai sed during oral proceedings in respect of
claim1l as anmended in accordance with auxiliary
requests 2 and 3, the appellant | filed anmended cl ai ns
formng the basis for new auxiliary requests 2A and 3A
and requested that these be considered i mediately
after auxiliary request 3.

Furthernore, appellant | filed a revised description
consisting of pages 2 to 17 formng the basis for the
mai nt enance of the patent in anmended formin accordance
with the clainms of auxiliary request 4.

Appel lant 1l and the respondent (opponent |1) requested
that the appeal be dism ssed and the patent be revoked.

During the oral proceedings, appellant Il further
referred to page 69 of an extract of the book:

“"Nonwoven textiles", by O Jirsak et al., Carolina
Academ c press, 1999,

whi ch extract was filed by the patentee during the
proceedi ngs before the Opposition Division.

Claim1l of the patent as granted (main request) and of
the auxiliary request 1 reads as foll ows:
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"1. A process for making a nonwoven fabric conprising
t he steps of:

a. melt spinning continuous mnulticonmponent polyneric
filaments conprising first and second pol yneric
conponents (A, B), the nmulticonmponent filanents having a
cross-section, a length, and a peripheral surface, the
first and second conponents (A B) being arranged in
substantially distinct zones across the cross-section
of the multiconmponent filanments and extendi ng
continuously along the I ength of the nulticonponent
filaments, the second conponent (A) constituting at

| east a portion of the peripheral surface of the

mul ti conponent filaments continuously along the |length
of the multiconmponent filanments, the first and second
conponents (A B) being selected so that the

mul ti conponent filaments are capabl e of devel opi ng

| atent helical crinp;

b. drawi ng the nulticonponent fil anments;

c. at least partially quenching the nulticonponent
filaments so that the nulticonmponent filanents have

| atent helical crinp;

d. activating said |latent helical crinp; and

e. thereafter, formng the crinped continuous

mul ti conponent filanments into a first nonwoven fabric
web. "

Claim1l1l of the auxiliary requests 2 and 3 differs from
claiml of the main request in that the order of steps
b and c is inverted, the step of at |east partially
guenching the nul ti conponent being recited before the
step of drawi ng the multiconponent filanments, and in
that step d additionally defines that the |atent
helical crinp is activated "by contacting the

continuous multiconponent filanments with a flow of air
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having a tenperature sufficiently high to activate said
| atent helical crinp".

Claim1l1l of the auxiliary requests 2A and 3A differs
fromclaim1l of the main request only in that step d
reads as foll ows:

"(d) activating said latent helical crinp by contacting
t he continuous multiconponent filanents with a flow of
air having a tenperature sufficiently high to activate
said latent helical crinp; and".

Claim1l1l of auxiliary request 4 differs fromclaim1 of
the main request in that after step a thereof it reads
as foll ows:

"(b) at least partially quenching the multiconponent
filaments so that the nulticonmponent filanents have

| atent helical crinp;

(c) drawing the nulticonponent filaments with a fl ow of
air contacting the filanents and having a tenperature
sufficiently high to activate said |latent helical crinp
and therewith activating said |atent helical crinp; and
(d) thereafter, formng the crinped continuous

mul ti conponent filanments into a first nonwoven fabric
web. "

In support of its requests the appellant | relied
essentially on the foll ow ng subm ssions.

Docunent D10, which represented the closest prior art,
di scl osed that the latent helical crinp was activated
after the formation of the web by heat treating the web
in a relaxed state to develop fine and firmcrinps,

call ed secondary crinps. Any reference in D10 as to
crinmp prior to forming the web referred to a primary or
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spont aneous crinp which was devel oped at the tine when
the spun filanments were forwarded downwardly on to a
receiver by a pneumatic stream The primary crinp

devel oped as a consequence of the fact that the
filaments were in a rel axed state. However, no action
was taken to activate the latent crinp prior to
formation of the web; the primary crinmp sinply

devel oped as a result of the process being perforned.
In contrast thereto, claim1l of the patent in suit
required an active neasure to activate the latent crinp
prior to formation of the web. This resulted in that

t he shrinkage of the web after its formation was
reduced. This teaching was not rendered obvious by the
prior art, in particular by docunent D5 which related
to a process for nmaking a nonwoven web from stapl e-

I ength fibres. Such a process was fundanentally
different froma process for making a nonwoven webs
from continuous filanments, and therefore the skilled
person woul d not consider a conbination of D10 with D5.
In any case in D5, and in D10 as well, the latent crinp
was activated in the filaments when they were in a

rel axed state, and not whilst under tension as in the
process according to claim1l of the patent in suit.
Furthernore, D5 disclosed to develop the latent crinp
in continuous filanents by neans of a nechani cal
crinping nmethod, and this would not be feasible in the
nmet hod of D10.

Claim1l1l of auxiliary requests 2 and 3 precisely defined
how the step of activating the latent helical crinp was
carried out. The order of the steps of draw ng and
guenching was inverted as conpared to claim1 as
granted for reflecting the enbodi mrent shown in the
figures of the patent in suit. Anyway, it was clear
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that claim1 did not require the process steps to be
performed in a specific order

Claim1 of auxiliary requests 2A and 3A corresponded to
claiml of auxiliary requests 2 and 3, but with the
steps of drawi ng and quenching being defined in the
sanme order as in claiml as granted. There was no hint
in the available prior art to provide a flow of air
having a tenperature sufficiently high to activate the
latent crinp for contacting the drawn filanents before
the latter were deposited on a support for web
formati on. Therefore, the subject-matter of this claim

i nvol ved an inventive step.

Claim1l of auxiliary request 4 additionally defined
that the flow of air used for drawing the filanments was
t he sane used for activating the latent helical crinp.
This feature provided the further advantage that no
additional step for crinping the filanments was
necessary, whereby a nore econonical process was
obt ai ned.

The argunents of appellant Il can be sunmarized as
foll ows:

The subject-matter of claim1 of the main request and
of auxiliary request 1 was not novel in the |ight of

t he di scl osure of D10. This docunent disclosed that a
so-called primary crinp was devel oped at the tine when
the spun filanments were forwarded downwardly by a
pneumati c streamonto a support for web formation. This
clearly inplied that the |atent crinp was activated
before web formati on. Moreover, D10 contenpl ated the
possibility of activating only the primary and not the
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so-cal l ed secondary crinp and thus disclosed that the
| atent helical crinp could be activated in one step
only.

In any case, the subject-matter of claim1l did not

i nvol ve an inventive step in view of docunents D10 and
D5. The skilled person would turn to docunment D5 when
seeking to inprove the process of D10, even if in D5
the web was fornmed fromstaple-length filanments

obtai ned by cutting continuous filanments, and conbi ne
the teaching of D5 to activate the latent crinp prior
to web formation with the teaching of D10 thereby
directly arriving at the subject-matter of claiml.
There was nothing in the claimof the patent in suit
fromwhich it could be deduced that the latent crinp
was activated in the filaments whilst they were under
tensi on, and consequently this feature could not be
used to distinguish the clainmed process fromthat

di sclosed in D10 and D5, where the latent crinp was
activated only when the filanments were in a rel axed
state.

The nodification of the sequence of the steps of
guenching and drawing the filanments in claim1l of the
auxiliary requests 2 and 3 introduced a | ack of

clarity, contrary to Article 84 EPC. if the sequence in
whi ch the process steps were carried out was an
arbitrary one, then it was not clear when the
activating step was perfornmed. Anyway, the clained
subject-matter did not involve an inventive step. In
fact, if the latent crinp was to be activated before
web formation in a process for nmaking a nonwoven fabric
consi sting of continuous filanments, of the known kind

shown at page 69 of the docunment "Nonwoven textiles”
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where an air flow was provided, then it was obvious
that for activating the latent crinp this air flow
coul d be heat ed.

Claim1l1l of the auxiliary requests 2A and 3A was not

al l owabl e under Article 123(2) EPC because the specific
sequence of steps was not disclosed in the application

as filed. In any case, its subject-matter could not be

regarded as being different fromthe subject-matter of

claiml of the auxiliary requests 2 and 3 and |ikew se

| acked an inventive step

As regards claim1l of auxiliary request 4, it |acked an
i nventive step because D10 al so disclosed that the
latent crinp was activated with the sane flow of air
used to draw the filanents.

The respondent concurred with appellant I1's
subm ssi ons and nmade the foll ow ng additional

observati ons:

Claim1 was silent about the degree of activation of
the latent crinp, so that the activation of the primary
crinp in the process of D10 corresponded to the step of
claim1l of activating the latent helical crinp,

i ndependently fromthe fact that in D10 a secondary
crinp was activated at a | ater stage.

As regards inventive step of claiml of the patent as
granted, D5 explicitly disclosed to activate the | atent
crinp before web formation in order to stabilize the
filaments and avoid further shrinking of the web during
subsequent treatnments. Therefore, the skilled person
starting from D10 and seeking a solution to the problem
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underlying the patent in suit, to reduce the shrinkage
of the web after its formation, would obviously
consider to include the teaching of D5 to activate the
latent crinp before web formation in the process of
D10, thereby directly arriving at the subject-matter of

claim1.

The use of hot air for activating the latent crinp,
referred to in claiml1l of the auxiliary requests 2, 3,
2A and 3A, was explicitly disclosed in D5.

Finally, considering that it was obvious to activate
the latent crinp by a flow of hot air, and that a fl ow
of air was already used in D10 for draw ng the
filaments, the additional feature of claim1l of
auxiliary request 4, to activate the latent crinp by
nmeans of the sanme flow of air used to draw the
filaments, was a trivial neasure.

Reasons for the Decision

2896.D

The appeal s are adm ssi bl e.

Mai n request; auxiliary request 1

Novel ty

Docunent D10 di scl oses a process for maki ng a nonwoven

fabric conprising the steps of:

a. nmelt spinning continuous mnulticonmponent polymneric
filaments conprising first and second pol yneric
conponents, the nulticonponent filanments having a
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cross-section, a length, and a peripheral surface, the
first and second conponents being arranged in
substantially distinct zones across the cross-section
of the multiconmponent filanments and extendi ng
continuously along the Iength of the nulticonponent
filaments, the second conponent constituting at |east a
portion of the peripheral surface of the nulticonponent
filaments continuously along the |length of the

nmul ti conponent filanments, the first and second

conponents being selected so that the nulticonponent
filaments are capabl e of devel oping | atent helical
crinp (see page 3, second paragraph to page 4, first
par agr aph; page 5, |ast paragraph; page 9, second
par agr aph) ;

b. drawing the multiconponent filanents (see page 9,
second par agr aph);

c. at least partially quenching the nulticonponent
filaments (page 9, second paragraph);

d. activating said latent helical crinp (page 10, |ast
par agr aph; page 16, second paragraph).

According to D10 (see Figure 1), the spun filanents
develop crinps at the tinme when they are forwarded
downwardly by a pneunmatic stream ejected by a pneumatic
ejector (3) for being deposited on a receiver, due to
the fact that they are in a relaxed state as they are
unsupported in space. At this stage, the crinps are not
conpletely devel oped but are confined to | oose, slight
crinps, defined as primary crinps (see page 10, |ast
par agraph). Wen the web is formed by the filanments
which are laid down on the receiver, the filanents are
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substantially conpletely rel eased fromtension, and
further crinps growin the web by the effect of
retarded elastic shrinkage. At this tine, the web is
either allowed to stand or to be heat-treated under
such conditions that the web is relaxed within as short
a period as possible after |aydown and allowed to
shrink freely whereby crinping of the filaments in the
web proceeds further, and stable crinps which are fine
and firm called secondary crinps, are obtained (see
page 16).

Thus, in D10 the latent helical crinp develops in two
steps: in a first step primary crinps devel op when the
spun filaments are forwarded to the receiver, and in a
second step secondary crinps devel op when the filanents
are already on the receiver and web formati on occurs.
Therefore, since claiml1l of the patent in suit requires
that the latent crinp is activated before the step of
formng the web, the crinp referred to in claim1l can
only be conpared with the primary crinp of D10.

However, in D10 there is no teaching to provide a
process step of activating the primary crinp. In fact
in D10 the primary crinp is a direct consequence of the
steps proper to the web fabrication process. There is
no particular activity specifically carried out with

t he aimof developing the primary crinp. In contrast
thereto, claim1l of the patent in suit requires that
the process conprises a step of activating the | atent
helical crinp: this clearly inplies that an activity is
performed in addition to the other process steps of
melt spinning, drawi ng and quenching, which function is
to activate the latent helical crinp.
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Therefore, the subject-matter of claim1l1l is found to be
novel over the disclosure of document D10.

The Board cannot share appellant I1's view that D10

di scl oses an enbodi ment in which only the primary crinp
i s devel oped, because secondary crinps develop even in
the alternative enbodinent of claim9 in which the web
is sinmply allowed to stand and is not heat treated (see
in particul ar page 16, central paragraph: even if the
web is sinply allowed to stand the secondary crinp
devel ops because the filanments are under no tension).
However, even if such a process in which only the
primary crinp is devel oped were known from D10, it
woul d not be prejudicial to the novelty of the subject-
matter of claiml of the patent in suit because there
is no disclosure in D10 of a process step for
activating the latent crinp.

Simlarly, the argunment of the respondent that claiml
does not define the degree of activation of the |atent
crinp so that also a partial activation of the | atent
crinp, corresponding to the activation of the primary
crinmp in D10, is within the scope of claim1l, is
irrelevant for the question of novelty because a step
for activating the primary crinp is not disclosed in
D10.

Si nce none of the other docunments cited discloses a
process having all the features of claim1 of the
patent as granted, its subject-matter is considered to

be novel .

| nventive step
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The problemunderlying the patent in suit is to provide
i nproved nonwoven fabrics and nethods for making the
sanme, the fabric having desirabl e conbinations of

physi cal properties such as softness, strength, bul k or
ful | ness, absorbency and including highly crinped
filaments, the process being economcal and allowing to
control the properties of the resulting nonwoven fabric
(see page 3, lines 17 to 24 of the patent in suit).

Docunment D10 ains at the sanme object of providing a
fabric which is soft, strong, full (see page 6, second
par agraph), and, in view of the simlarities with the
cl ai med process, represents a prior art which cones
closer to the invention than that cited in the granted
pat ent .

The process according to claim1 is distinguished from

t he process of D10 only in that the step of activating

the latent helical crinp is carried out before the step
of form ng the crinped continuous nul ti conponent

filanments into a first nonwoven fabric web.

According to D10, the secondary crinps which are fine
and firmare activated after web formation; before web
formation only the primary crinps which are | oose and
slight devel op (see above section 2.1.1). Thus,

consi dering that nost web shrinkage occurs due to
fabric crinping and that nost crinps are devel oped
during the activating step, the distinguishing feature
has the effect that shrinkage of the web after
formation is substantially reduced, whereby the
resulting fabric is substantially stable and uniform
(see page 3, lines 27 to 29, of the patent in suit).
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Hence, the objective technical problemfornulated when
starting fromthe closest prior art D10 can be regarded
as to provide a fabric which is substantially stable

and uni form

2.2.4 The skilled person is explicitly taught by D10 that
shrinkage of the web takes place after the filanments
have been deposited on the receiver (see page 16 of
D10). Since the shrinkage is an irregular process, the
skilled person woul d obviously conme to the concl usion
that the stability and uniformty of the web obtained
with the process of D10 are aspects that would need an
i mprovenent and woul d consequently consi der posing the
above nentioned technical problem

2.2.5 In order to solve the technical problem the skilled
person would turn to docunent D5 because it relates to
the fabrication of nonwoven webs conposed of crinped
bi - conponent spun fibres and because it deals with the
probl em of providing a web which is stable and uniform
| ndeed, D5 specifically ains at ensuring that an
unbonded filamentary product does not undergo
pronounced di nensi onal and ot her changes upon heating
to a bonding tenperature by ensuring di nensional
stabilization of the fibres prior to the therma
bondi ng treatnment (see colum 1, lines 51 to 66; see
colum 6, lines 14 to 17 and 29 to 39).

In order to ensure dinensional stabilization of the
fibres, D5 teaches to anneal the biconponent filanments
to renmove the latent crinpability and shrinkage forces
by means of hot air, hot water or steam (see col umm 6,
lines 39 to 42 and 64 to 69). Still according to D5,
crinping and annealing can be effected in a single

2896.D
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operation when the biconponent fibers are of the
latently crinpable variety (colum 5, lines 53 to 56).

Therefore, the skilled person is taught by D5 that the
provi sion of a crinping and annealing step before web
formation results in a dinmensional stabilization of the
fibres, which can consequently be used for the
formati on of a nonwoven web which is stable and uniform
Therefore, the skilled person would consider to include
this teaching in the nmethod of D10 in order to solve
the technical problem This inplies that the skilled
person woul d consi der the provision of a process step
of crinping and annealing of the filanments, i.e. a
process step of activating (by hot air, hot water or
steam) the latent crinp in the process of D10 before
web formation takes place, thereby directly arriving at
the subject-matter of claiml.

The appellant | submtted that the skilled person woul d
not conbi ne the teachings of D10 and D5 because they
related to substantially different process.

It is true that D5 relates to a process of

manuf acturing a web which consists of staple-length
fibers, rather than of continuous filanents as in the
process of D10, and that substantial differences exi st
bet ween the two processes. However, the process of D5
i nvolves the fabrication and treatnment (including
crinping and annealing) of continuous filaments (see
e.g. colum 7, lines 4 to 7), which are cut only

i medi ately prior to web formation. Furthernore, the
skill ed person woul d recogni se that the di nmensional
stabilization of the fibres as taught by D5 contri butes
to the formation of a stable and uniform web
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i ndependently fromthe structure of the nonwoven web
bei ng constituted of continuous or staple-length fibres.
Thus, the skilled person would be inclined to take
docunent D5 into consideration when seeking a sol ution
to the above-nentioned technical problem

Appel lant | further submtted that in D5 and D10 the
latent crinp was activated when the filanents were in a
rel axed state an not whilst under tension.

However, the definition of claim1l does not exclude
that the step of activating the latent crinp is carried
out when the filanments are in a rel axed state, such as
in the zone of the process |line of D10 (see Figure 1)
bet ween the ejector 3 and the receiver where the
filaments are rel axed (see page 12, the four lines at

t he begi nning of the second paragraph).

Appel lant | al so argued that D10 only disclosed the use
of a mechanical crinping nethod if the latent crinp was
to be activated in the continuous filanents (before
being cut to staple-length fibres), the other crinping
nmet hods being used for staple-length fibres.

However, claim 1l does not exclude the use of a
mechani cal crinping nethod. Nor are there any reasons
why such a nmethod could not be included in the process
line of D10. Furthernore, D10 discloses that the
anneal ing and crinping steps generally take pl ace
before the staple cutting step (see Figure 5) when the
filaments are still of the continuous type, and that
the crinping step can be carried out in different
manners, not only by nmeans of a nechanical crinping
nmet hod (see colum 5, lines 61 to 73; colum 6, |ines
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64, 65). The passage referred to by appellant |, that
it is feasible (colum 7, lines 1 to 3) to devel op
latent crinpability in fibres which have al ready been
reduced to staple length, unless a nechanical crinping
met hod is used (columm 6, lines 74, 75), only inplies
that the mechani cal crinping nmethod cannot be used in
case it is chosen to develop the latent crinp after the
staple cutting step.

2.2.7 Therefore, the subject-matter of claim1l of the main
request, and of claim1 of auxiliary request 1 which is

identical, lacks an inventive step.
3. Auxi liary requests 2 and 3
3.1 In claim1 of auxiliary request 2 the order of steps of

drawi ng and quenching is inverted as conpared to the
order in which these steps are defined in claim1l as
gr ant ed.

In the Board's view, this amendnent is not occasi oned
by any of the grounds for opposition specified in
Article 100. In particular it does not introduce any
[imtation aimed at further distinguishing the clained
process fromthe prior art for supporting the presence

of an inventive step.

3.2 Appellant | essentially submtted that this anmendnent
was carried out in order to reflect the order of the
steps proper to the enbodi nrent shown in the figures of
the patent in suit, and that claim1 did not require
the steps to be perfornmed in a specific order.

2896.D
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Fromthis subm ssion of the appellant | it can only be
concl uded that the anmendnent is not intended to change
t he substance of the claim but only its form However,
nmere formal nodifications cannot influence the decision
on issues under Article 100 EPC.

Therefore, the amendnent of claim 1l of auxiliary
request 2, and of claim1l of auxiliary request 3 which
is identical, does not neet the requirenents of Rule
57a. These auxiliary requests are consequently not
adm ssi bl e.

Auxiliary requests 2A and 3A

Amrendnent s

Claim1 of auxiliary request 2A includes all the
features of claim1l of the patent application as filed
and of claim1l of the patent as granted, with the
process steps being recited in the same order. It
additionally defines, in step (d), the feature defined
inclaim3 of the application as filed, that the | atent
helical crinp is activated by contacting the continuous
mul ti conponent filaments with a flow of air having a
tenperature sufficiently high to activate said | atent
helical crinp.

Therefore, the anendnents made to claim1l nmeet the
requirenents of Article 123(2) and (3) EPC.

| nventive step

The above-nmenti oned additional feature constitutes a
further feature distinguishing the subject-matter of
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claiml fromthe process of D10. This feature defines a
speci fic manner of activating the |atent helical crinp.

After arriving at the obvious solution suggested by D5
(see above section 2.2), that in the process of D10 the
step of activating the latent helical crinp should be
carried out before the step of formng the crinped
continuous multiconponent filanments into a first
nonwoven fabric web, the skilled person would
necessarily provide sone specific nmeans for carrying
out the activating step in order to practise the thus
nodi fied process. In order to find such specific neans
the skilled person would | ook in D5 where he would find
that the use of hot air is one possibility for
perform ng the crinping and annealing step (colum 5,
lines 53 to 56 and 61 to 66; and columm 6, |ines 64,
65). Therefore, the skilled person woul d consider as
obvi ous the provision of a flow of air having a
tenperature sufficiently high to activate the |atent
helical crinp when contacting the filanents, thereby
arriving at the subject-matter of claim1l wthout the

exerci se of inventive activity.

Hence the subject-matter of claim1 of the auxiliary
request 2A, and of claim1l of auxiliary request 3A
which is identical, |lacks an inventive step.

Auxi | iary request 4

Amendnent s

Claim1 includes all the features of clains 1, 3 and 4

of the patent application as filed and of the patent as
granted. Clains 2 to 39 correspond to clains 5 to 42 as
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granted, which are essentially based upon the
di sclosure of clains 5 to 28, 45, 58 to 62, 67 to 77 of
the application as fil ed.

The description of the patent in suit is adapted to be
consistent wwth the clains as anmended and to
acknow edge docunent D10 as prior art.

Hence, the anmendnents neither introduce subject-matter
whi ch ext ends beyond the content of the application as
filed nor result in an extension of the protection

conferred.

It follows that none of the anmendnents gives rise to
obj ections under Article 123(2) and (3) EPC.

| nventive step

The process according to claim1 is distinguished from
the process of D10 in that the nulticonponent filanents
are drawmn with a flow of air contacting the filanents
whi ch has a tenperature sufficiently high to activate
the latent helical crinp and therewith activates said

| atent helical crinp.

Since the latent helical crinp is activated before web
formation, the resulting fabric is substantially stable
and uni form (see above section 2.2.3). By crinping the
filaments with the sanme flow of air used to draw the
filaments, the filanments are crinped w thout an

addi tional process step and without interrupting the
process (see page 3 of the patent in suit, lines 51 to
54) .
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Therefore, the objective technical problem solved by
means of the distinguishing features can be regarded as
to provide, in a fast, efficient and econom cal manner,
a fabric which is substantially stable and uniform

Al t hough D5 suggests the provision of a process step of
activating the latent crinp before web formation takes
pl ace, there is no hint in this docunent to carry out
this process step sinultaneously with the process step
of drawing the filanents, by heating the flow of air
used for drawing the filanents.

Nor is this disclosed or suggested by any of the other
avai | abl e docunents.

Appel lant Il submitted that the subject-matter of
claim1 | acked an inventive step because D10 al so

di scl osed that the latent crinp was activated with the
sane flow of air used to draw the filanments

However, as expl ai ned above (section 2.1), in D10 the
latent crinp is not activated before web formation. The
primary crinp sinply devel ops because the fibres are in
a relaxed state, and D10 does not suggest that any
actions be taken at that stage to actively influence
the crinp devel opnent, such as by heating the air used
for drawi ng the fibres.

The respondent argued that it was obvious to activate
the latent crinp by a flow of hot air, and that since a
flow of air was already used in D10 for draw ng the
filaments, it was obvious to activate the latent crinp
by means of the sane flow of air used to draw the
filaments.
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In the Board's judgnent, this argunent is based on an
ex-post facto analysis. It is true that in D10 a flow
of air is used for drawing the filaments, and that it
is known, for instance fromD5, to activate the |atent
crinp by a flow of hot air. However, there is no
indication in the prior art fromwhich it can be
inferred that the skilled person would, rather than
coul d, conbine these two features in the expectation of
any advant ages.

Therefore, the subject-matter of claim1l of auxiliary

request 4 is found to involve an inventive step.

| ndependent clainms 26 and 38

In the annex to the summons for oral proceedings the
Board expressed its prelimnary opinion that clains 29
and 41 of the patent as granted were to be regarded as
i ndependent clains. Clains 26 and 38 of auxiliary
request 4 correspond to clains 29 and 41 of the patent
as granted and are |likew se to be regarded as

i ndependent cl ai ns.

The patentability of the subject-matter of independent
clainms 26 and 38 has not been contested during the

appeal proceedi ngs. Nor does the Board see any reason

to question the validity of these clains, in particular
because both clainms require the use of a web having

been produced according to the process of the invention,
and therefore cones to the conclusion that the subject-
matter of these clainms is novel and al so involves an

i nventive step.
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Therefore, independent clains 1, 26 and 38 according to
auxiliary request 4, together with the dependent clains
2 to 25, 27 to 37 and 39, the description as filed
during oral proceedings of 16 Septenber 2003, and the
drawi ngs of the patent as granted, forma suitable
basis for maintenance of the patent in anended form

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The main request and auxiliary requests 1, 2, 2A, 3, 3A
are rejected.

3. The case is remtted to the first instance with the
order to maintain the patent on the basis of the
fol |l owi ng docunents:
cl ai ns: 1 to 39 of auxiliary request 4 filed

with letter dated 15 August 2003;
descri ption: pages 2 to 17 filed during the ora
proceedi ngs of 16 Septenber 2003;
dr awi ngs: figures 1 to 6 of the patent as granted.
The Registrar: The Chai r man:

2896.D
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M Patin P. Alting van Ceusau
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