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Summary of Facts and Subm ssi ons

0292.D

The appel | ant (opponent) | odged an appeal against the
deci sion of the Opposition Division rejecting the
opposition filed agai nst European Patent No. 0 660 760.

The Opposition Division held that the subject-matter of
claims 1 and 7 as granted were novel and involved an
inventive step. In addition, it was held that the
invention was disclosed in a manner sufficiently clear
and conplete for it to be carried out by a person
skilled in the art.

Oral proceedings were held before the Board of Appeal
on 28 Cctober 2003.

The appel | ant requested that the decision under appeal
be set aside and that the European Patent No. 0 660 760
be revoked in its entirety.

The respondent (patentee) requested as a nmain request
that the appeal be dism ssed and as an auxiliary
request that the decision under appeal be set aside and
that the patent be maintained on the basis of clains 1
to 11 presented during oral proceedings.

The follow ng docunments are referred to in the present

deci si on:

D1: DE-C-28 16 703

D2: "Kautschuktechnol ogie: Gunmerte Stoffe",
R -D. Schenke, Stand 1986
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D3: Distribution list for document D2

D4: DE-B-1 284 929

D5: "M schungen fir die El astverarbeitung”,
W Kl eemann, Leipzig, 1982

D7: Manufacturing procedure for a |layered fabric, 1985

D8: "Der Vakuum Farbe- und | npragnier- Foul ard Vacupad
und seine Effektivitat in den verschi edenen
Ber ei chen der Textilveredl ung”, Kleinewefers
| ndustri e- Conpani e GrbH

D9: Report of a visit to Kleinewefers on 24 January
1979

D10: Delivery note of 25 Septenber 1980

D11: "CONTI’ Offset Printing Bl ankets", Continental
Gunmi - Wer ke Akti engesel | schaft.

V. Claim 1 according to the main request of the respondent
reads as foll ows:

"1. A printing blanket having an inproved gauge
stability, said blanket including a printing surface
| ayer and a reinforcing woven fabric ply, said fabric
ply being inpregnated with an el astoneric conpound
prior to assenbly into said printing blanket, said

el astoneric conmpound at |east partially penetrating
into air spaces of individual fiber bundles in said
woven fabric plies and fixing said fibers agai nst

rel ati ve novenent, said bl anket resisting permanent
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def ormati on when subjected to printing nip pressures so
that said blanket retains at |least 95 %of its original
gauge throughout the useful life of said printing

bl anket . "

Claim 1 according to the auxiliary request of the
respondent reads as follows:

"1. The process of making a printing blanket including
a reinforcing woven fabric base ply and a printing
surface | ayer disposed thereon, said printing bl anket
havi ng i nproved gauge stability, the process conprising
t he steps of:

i npregnating an el astoneric conpound into said woven
fabric ply such that said elastomer at |east partially
penetrates into the air spaces of individual fiber
bundl es in said woven fabric ply and fixes said fibers
agai nst rel ative novenent; and

assenbling said woven fabric ply and said printing
surface layer to fabricate said printing bl anket which
is resistant to permanent deformati on when subject to
printing nip pressures such that said bl anket retains
at least 95 %of its original gauge throughout the
useful life of said printing bl anket."

The appel | ant has argued substantially as follows in
the witten and oral procedure:

The term "useful life" as used in the clainms is not
defined in the patent in suit, so that it is not

possi ble for the person skilled in the art to carry out
the invention. There is no definition of the extent to
whi ch the el astoneric conpound penetrates the woven
fabric ply. The invention is thus not disclosed in a
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manner sufficiently clear and conplete for it to be
carried out by a person skilled in the art.

The subject-matter of claim1 of the main request |acks
novelty in view of the disclosure of docunent D4 and,
in particular, the passage at colum 5, lines 26 to 34.
A printing bl anket in which inpregnation was carried
out after assenbly cannot be distinguished froma
printing blanket in which inpregnation was carried out
bef ore assenbly.

The subject-matter of claiml of the auxiliary request
al so |l acks novelty in view of the disclosure of
docunent D4. Claim1l of the auxiliary request does not
make it clear in which order the steps of inpregnation
and assenbly are carried out. As stated at colum 3,
lines 46 and 47 of the patent in suit, the term
"inpregnation” nerely nmeans that the elastoner is
forced into individual threads of the fabric, so that
t he i npregnation step could be carried out after
assenbly of the bl anket.

The subject-matter of claim1 of the auxiliary request
does not involve an inventive step. The sanple of the
printing bl anket included in docunment D11 constitutes
the closest prior art. Not being informed as to how the
bl anket is nmade, the person skilled in the art would
see two possibilities: either the layers of the bl anket
coul d be assenbled, followed by pressing to force the
el astoneric material into the fibres of the fabric

| ayer; or the fabric ply could be inpregnated, followed
by assenbly to formthe bl anket. Docunents D5 and D8
indicate that the term"inpregnation" would be
understood by the person skilled in the art as

0292.D
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requiring dipping of the fabric into a dipping solution.
This woul d not be possible after assenbly of the

bl anket, so that the obvious choice would be to carry
out the inpregnation step before assenbly of the

bl anket .

The respondent has argued substantially as follows in
the witten and oral procedure:

The patent in suit refers to the term"useful life" at

colum 3, lines 33 and 34 as involving over one mllion
i npressions and in Exanples 1 and 2 as "after two

nont hs and al nost five mllion inpressions”. The person
skilled in the art wll know what the useful life of a
bl anket will be under varying conditions of use.

Docunment D4 relates to a blanket for screen printing as
opposed to offset printing, for which stability under
pressure i s not necessary. Since the entire blanket is
conpressed in the vul cani sation step, the finished

bl anket is not conpressible. The subject-matter of
claiml1l of the main request is thus novel.

The vul cani sation step disclosed in docunment D4 cannot
be equated with the inpregnation step of claiml. It is
only possible to carry out the steps in the order
specified in the claim since inpregnation of the woven
fabric ply woul d not be possible after assenbly of the
bl anket. The subject-matter of claim1l of the auxiliary

request is thus novel.

The subject-matter of claim1l of the auxiliary request
i nvol ves an inventive step. The only cl ear teaching of
a process for making a printing blanket is avail able
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from docunment D4. There is no reason to depart from
this teaching. The nethod according to the invention
enabl es inproved control of the properties of the

i ndi vi dual | ayers.

Reasons for the Decision

1. Mai n request

1.1 Novelty of claiml

Docunent D4 discloses a printing blanket in which,
after vul cani sation of the assenbl ed bl anket, all the
fibrous elements are enbedded in a solid rubber nass,
whi ch penetrates deeply into the spaces between the
fibres of the plies (see colum 5, lines 26 to 34).

Al though claim 1l specifies that the fabric ply is
"inpregnated with an el astoneric conmpound prior to
assenbly into said printing blanket”, the claimis
directed to a printing blanket per se, and a blanket in
whi ch the inpregnation of the reinforcing woven fabric
ply occurs prior to assenbly cannot be distingui shed
froma blanket in which the inpregnation is only
carried out after the blanket is assenbl ed.

Wil st there is no explicit disclosure of the feature
of claim1l according to which the bl anket resists

"per manent deformati on when subjected to printing nip
pressures so that said blanket retains at |east 95 % of
its original gauge during the useful life of said
printing blanket", it was not contested by the
respondent that the blanket of docunment D4 woul d
satisfy this criterion.

0292.D
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Claim 1 does not specify that the blanket is suitable
for offset printing. The fact that document D4 is
concerned with a blanket for silk screen printing is
thus not relevant to the issue of novelty of this claim

The subject-matter of claim1 thus |acks novelty in
vi ew of the disclosure of docunment D4 and the main
request of the respondent is thus not all owable.

2. Auxi liary request

2.1 Sufficiency of disclosure

The appel | ant argues that the absence of a definition
of the term"useful life" renders the disclosure of the
invention insufficient. This termis regarded as being
an indication in the independent clains that the object
of the invention is to provide a printing blanket in
whi ch gauge | oss remains within acceptable limts in
use. The person skilled in the art is capable of
assessing the useful life of a printing bl anket based
on the conditions of use. The Exanples of the patent in
suit give an indication that the useful life may be
nmeasured in ternms of mllions of inpressions.

The appell ant further argues that the absence of a
definition of the extent to which the elastoneric
conmpound penetrates the woven fabric ply also renders

t he di scl osure of the invention insufficient. However,
as stated in the decision under appeal, this term
refers to a degree of penetration which results from
the el astoner being forced or squeezed into the ply as
opposed to the limted penetration which would occur as
a result of coating of the fabric ply. It is further

0292.D



2.2

0292.D

- 8 - T 0090/ 01

necessary, as is made clear in claiml1, that the degree
of penetration is sufficient to fix the fibres against

rel ati ve novenent.

The patent in suit thus satisfies the requirenent of
Article 83 EPC.

Novelty of claim1l

It was suggested on behal f of the appellant that
claiml1 need not be construed so that the step of

i npregnating an el astoneric conpound into the woven
fabric ply precedes the step of assenbling the woven
fabric ply and the printing surface |ayer to fabricate
the printing blanket. This cannot be accepted. The
reference in the claimto "assenbling said woven fabric
ply" refers back to the preceding uses of this termin
the claim according to which the woven fabric ply is
i npregnated with an el astoneric conmpound which "at

| east partially penetrates into the air spaces of

i ndi vi dual fiber bundles in said woven fabric ply and
fixes said fibers against relative novenent".

This interpretation of the claimis supported by the
description of the patent in suit, which only discloses
such a procedure. Two alternative nethods are disclosed,
in the first of which the woven fabric is dipped in a
liquid rubber or latex solution, and in the second of

whi ch the el astoneric conpound is forced under pressure
into the woven fabric. In each case, the inpregnation
step is followed by assenbly of the woven fabric ply

and the printing surface layer to fabricate the

printing bl anket.
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The subject-matter of claiml is thus novel, since the
prior art does not disclose a nethod in which

i npregnation of the woven fabric ply is carried out
bef ore assenbly of the woven fabric ply and the
printing surface |ayer.

2.3 | nventive step

The cl osest prior art may be regarded, as proposed by
t he appellant, as being the sanple of a printing

bl anket referred to as "Conti Airform which was nade
available to the public at a printing trade fair in
1986 as part of the sanple folder D11. Wiilst this
constitutes a disclosure of a printing bl anket
satisfying the criteria specified in claiml, there is
no suggestion as to how the bl anket is made.

The problem facing the person skilled in the art is

thus to provide a nmethod of manufacturing a printing
bl anket having the properties known fromthe sanple

fol der D11.

The only disclosure of a nmethod of nmaeking a printing
bl anket available in the cited prior art is that of
docunent D4. This docunent teaches a nethod in which a
woven fabric ply is assenbled with a printing surface
| ayer, whereafter the assenbled bl anket is subjected to
a vul cani sati on process during which rubber is forced
into the spaces between the fibres of the woven fabric
(see colum 5, lines 26 to 35). This procedure thus
forms the obvious approach for the person skilled in
the art seeking a nmethod of manufacturing a printing
bl anket having the properties known fromthe sanple
fol der D11.

0292.D
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Docunment D1 di scl oses a printing blanket conprising
woven | ayers 2 which are referred to as "gunmerte
Lagen" (columm 4, line 2), i.e. rubberised |layers. This
refers to the application of rubber to a surface of the
| ayers. There is no disclosure of an el astoneric
conpound "at |east partially penetrating into air
spaces of the individual fiber bundles in said woven
fabric plies and fixing said fibers against relative

novenent ".

Docunents D2 and D7 were not nade available to the
public before the priority date of the patent in suit.
Wi | st evidence (docunment D3) has been supplied to the
effect that docunent D2 had been supplied to

"Prakti kanten”, such recipients would not have been
free of an explicit or inplicit obligation to maintain
secrecy. Docunent D7 is also an internal docunent,

i ssued in 1985, but not intended to be nade avail abl e
to the public.

Docunent D5 relates to the adhesion of reinforcing
fibres to rubber articles such as conveyor belts, fan
belts, hoses and car tyres. Wiilst the docunent
suggests subjecting the fibres to a dip process, there
is nothing to suggest that this treatnent woul d be of
use in a printing blanket conprising a woven fabric

| ayer .

Docunents D8, D9 and D10 relate to an apparatus for the
i npregnation of textiles. There is, however, nothing to
suggest the use of this apparatus in the manufacture of
a printing blanket.
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The subject-matter of claiml thus involves an
inventive step. Cainms 2 to 11 relate to preferred
enbodi ments of the process of claim1l and thus

simlarly involve an inventive step.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.
2. The case is remtted to the first instance with the
order to maintain the patent on the basis of the

fol |l owi ng docunents:

(a) clains 1 to 11 presented as auxiliary request
during oral proceedings; and

(b) description, pages 2 and 3 presented during oral
proceedi ngs and pages 4 to 6 as granted; and

(c) drawings, Figure 1 as granted.

The Regi strar: The Chai r man:

R. Schunacher W Mbser
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