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Summary of Facts and Subm ssi ons

1824.D

The European patent No. 548 058, against which an
opposition (based upon Article 100(a) EPC) was fil ed,
was revoked by the decision of the opposition division
di spat ched on 27 Decenber 2000.

The opposition division held that the subject-matter of
t he i ndependent claim1 of the patent as granted did
not involve an inventive step having regard to
docunents DE-A-2 340 421 (Dl1) and US-A-2 995 111 (Dv7).

Claim 1l of the patent as granted reads as foll ows:

1. An arrangenent for positioning animls, such as
cows, in a box (2), which arrangenent conprises novabl e
means (6, 28) for letting an animal (1)in and out of
the box (2) as well as control neans therefore and
positioning nmeans for adjusting the animal (1) to a
position defined relative to a vertical plane arranged
in the longitudinal direction of the box (2), as well
as for maintaining it in that position for at |east
part of its tine of stay therein, said positioning
means i ncluding two guide nenbers (6, 7) being arranged
near opposite |ongitudinal sides of the box (2), which
gui de nmenbers are furthernore operated by neans of a
cylinder (39) and constitute part of the novabl e nmeans
(6),characterized in that there are provi ded separate
bl ocki ng neans (20) which, when the animal (1) enters
the box (2) or has already entered it and when a guide
menber (6)is noved into the direction of a rel evant
side of the animal (1) or is in contact therewth,

bl ock novenent of the guide nmenber in a direction
opposite to the said direction of the rel evant side.
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On 11 January 2001 the proprietor of the patent
(hereinafter appellant) | odged an appeal against this
deci sion and sinultaneously paid the appeal fee. A
statenment setting out the grounds of appeal was
received on 2 May 2001.

Oral proceedings were held on 3 July 2003.

The opponent (hereinafter respondent), who had been
duly summoned to oral proceedings, did not appear.
According to Rule 71(2) EPC the proceedi ngs conti nued
wi thout this party.

The appel | ant requested that the decision under appeal
be set aside and the patent be mmintained as granted.

The respondent requested in its witten subm ssions
that the appeal be di sm ssed.

Wth respect to inventive step the appellant asserted

t hat document D7 discloses a | ocking nmeans for the exit
gate of a box, which |locking nmeans is active (ie it
perfornms its | ocking function) only when the gate is

cl osed. The appellant essentially argued that the
subject-matter of claim1 involves an inventive step
because the claimdefines a bl ocking neans which is
active not only when the box is closed and the anim
is positioned in the box but also when the gui de nenber
noves to cl ose the box.

The argunents put forward by the respondent in the
letter dated 19 Septenber 2001 were essentially based
on an interpretation of claim1 according to which
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claim1l defines different enbodi nents, wherein one of

t he enbodi nents relates to a bl ocking neans which is
active only when the cow has already entered the box
and the box is closed. Wth regard to inventive step,

t he respondent argued that the conbination of docunents
D1 and D7 rendered obvious the subject-matter of
claiml in so far as claim1l defined a construction in
whi ch the bl ocking neans is active only when the box is
cl osed.

Reasons for the Decision

1824.D

The appeal is adm ssible.

The cl ai ned subject-matter

Claim1l as granted is directed to an arrangenent for
posi tioning aninmals, such as cows, in a box (2), having
the foll ow ng features:

(A) the arrangenent conprises novabl e neans (6, 28)
for letting an animal in and out of the box (2);

(B) the arrangenent conprises control means for the
novabl e neans (6, 28);

(C© the arrangenent conprises positioning nmeans;

(Cl) the positioning neans are suitable for
adjusting the animal to a position defined
relative to a vertical plane arranged in the
| ongi tudi nal direction of the box;
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(C2) the positioning neans are suitable for
mai ntaining the animal in that position for
at least part of its tine of stay therein;

(C3) the positioning neans include two guide
menbers (6, 7);

(C31) the guide nenbers (6, 7) are arranged near
opposite longitudinal sides of the box (2);

(C32) the guide nenbers are operated by neans of a
cylinder (39);

(C33) the guide nenbers constitute part of the
novabl e neans (6);

(E) there are provided separate bl ocking neans (20);

(El) the bl ocki ng nmeans, when the animal (1)
enters the box (2) or has already entered it
and when a gui de nenber (6) is noved into
the direction of a relevant side of the
animal (1) or is in contact therewth, bl ock
nmovenent of the guide nenber in a direction
opposite to the said direction of the

rel evant si de.

In order to define the matter for which protection is
sought, the follow ng features of claim1 have to be
interpreted having regard to the description and the
drawi ngs of the patent. The follow ng interpretation
was agreed by the appellant.
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Feature A refers to "novable nmeans (6, 28) for
letting an animal in and out of the box (2)". It
is understood that there are two novabl e neans,
nanely a first novable neans for letting an ani nal
into the box and a second novabl e neans for
letting an ani mal out of the box.

Feature C3 refers to "two guide nenbers (6, 7)",
while feature E1 refers to "a guide nenber (6)".

It is understood that the guide nenber referred to
in feature E1 is one of the two guide nenbers
referred to in feature C3.

(iii1)The term "separate bl ocking neans” in feature E

has to be interpreted having regard to the probl em
to be solved as indicated in the description of
the patent (colum 1, lines 16 to 25) in so far as
the problemrelates to a prior art construction
(see docunent D1) in which when the ani mal noves
sideward the cylinder operating the entrance door
can be | oaded.

In this respect it has to be noted that in the
construction according to claim1 the cylinder
whi ch operates the guide nenbers (as defined by
feature C32) represents itself (due to the
pressure of the fluid operating the cylinder)

al ready an obstacle to the novenent of the guide
menbers in the other direction. Therefore, the
expressi on "separate bl ocking nmeans” defines a
bl ocki ng neans which is "separate"” fromthe

cyl i nder.
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(iv) According to feature E1, the blocking neans is

suitable for blocking the novenent of the guide
menber (6) in a direction opposite to the
direction in which the guide nenber (6) is noved
towards a relevant side of the ani nmal

Moreover, this feature defines the phases during

which (or the circunstances under which) the

bl ocki ng neans is active by indicating the

foll owi ng conditions:

(a) when the animal enters the box,

or

(b) when the animal has already entered the box,

and

(c) when the gui de nenber is noved towards the
rel evant side of the animal (in order to
cl ose the box),

or

(d) when the guide nenber is in contact with the
rel evant side of the ani nal

Due to the terns "and" and "or" - feature El
defines four phases corresponding to the follow ng

f our conbi nati ons of conditions:

"a and ¢c", "a and d", "b and c", "b and d".
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Having regard to the description and the draw ngs
(see particularly Figure 2) of the patent, it is
understood that the blocking neans is active not
only when the box is closed and the animal is in
contact with the gui de nenber but al so during the
remai ni ng phases (e.g. when the guide nmenber is
noved to close the box). In other words, claiml
does not define four different constructions, each
correspondi ng to one of the above nentioned phases,
but one construction in which the bl ocki ng nmeans
is active during all these phases.

(v) Feature C32 indicates that the guide nenbers
(6, 7) are located on the |longitudinal sides of
t he arrangenent, near the box.

| nventive step

The parties considered docunent D1 as disclosing the

cl osest prior art. This docunent discloses an
arrangement for positioning cows in a box, the
arrangenment conprising first novable neans (34) for
letting a cowin the box and second novabl e neans

(32, 42) for letting the cow out of the box as well as
control nmeans (88, 98, 100) for said neans (32, 34, 42)
and positioning neans (20, 22, 28, 34, 42) for
positioning the cowin a position defined relative to a
vertical plane arranged in the |ongitudinal direction
of the box, wherein the positioning neans include three
novabl e gui de nenbers (32, 34, 42), two gui de nenbers
(34, 42) being arranged al ong a |ongitudinal side of
the box, the third guide nmenber (32) being arranged

al ong the opposite |ongitudinal side of the box,
wherein the first guide nenber (34) is operated by
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means of a first cylinder (88) and constitutes the

first novable nmeans for letting the cowin the box and
wherein the second gui de nmenber (42) is operated by
means of a second cylinder (98) and constitutes the
second novabl e neans for letting the cow out of the box.

Thi s arrangenent has the di sadvantage that the first
cylinder (88) can be "loaded", if an ani mal noves
sideward and cones into contact with the first novable
means (34), ie with the entrance door, either when it
enters the box or when it is in the box.

The subject-matter of claiml of the patent as granted
differs fromthe closest prior art at |east by
features E and EL.

These features result in providing a construction in
whi ch the "l oading" of the cylinder is prevented when
the animal cones into contact with the guide nmenber
whi ch during its closing novenent is operated by the
cyl i nder.

Thus, the problemto be solved consists in preventing
t he di sadvantage of the arrangenent according to the
cl osest prior art.

Docunment D7 discloses a cattle squeeze having a

frame (31) provided with a front gate (43) nounted for
SW ngi ng novenent about a vertical axis, the front gate
bei ng operated (ie closed and opened) by neans of a
cylinder (62), wherein there is a | ocking nmeans (Il atch
mechani sm 68) which serves to nmaintain the front

gate (43) in its closed position.
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The front gate (43) constitutes the exit door of the
cattl e squeeze, there being a rear gate (86)
constituting the entrance door. It is understood that
the front door (43) is closed by neans of the cylinder
(62) and locked in its closed position by neans of the
| at ch mechani sm (68) before the animal enters the
cattl e squeeze. Thus, the latch nechanism (68) is only
active when the front gate (43) is already closed. In
ot her words the | atch nmechanism (68) can be considered
as being a separate bl ocking neans as defined by
feature E but cannot be considered as performng the
functions defined by feature El

Docunent D7 does not contain any indication to the
problemto be solved, ie to the "l oading" of the
cylinder (62) which operates the front gate. Thus, the
skilled person when confronted with the problemto be
sol ved woul d have no reason to consult docunent Dv.

In any case, even if the skilled person were to consult
docunent D7 and apply the teaching of this docunent -
in so far as it concerns a separate |ocking neans (68)
associated with the front gate (43) - to the
arrangenment according to the prior art, he would not
arrive at the subject-matter of claim1l because
docunent D7 does not suggest feature El

Having regard to the available state of the art, the
subject-matter of claim1 of the patent as granted is
not obvious to a person skilled in the art.

Therefore, the ground for opposition nmentioned in
Article 100(a) EPC does not prejudice the maintenance
of the patent as granted.
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Or der

For these reasons it is decided that:

The deci sion under appeal is set aside.
The case is remtted to first instance with the order

to maintain the patent as granted.

The Regi strar: The Chai r man:

G Magouliotis C. Andries



