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Summary of Facts of Subm ssions

3288.D

The appellant (patentee) filed an appeal against the
deci sion of the Opposition Division revoking European
patent No. 0 653 355.

The opposition had been filed against the patent as a
whol e based on the grounds of opposition according to
Article 100(a) EPC (lack of novelty and inventive
step).

The Opposition Division revoked the patent due to
claim1 lacking inventive step, having regard to the
followi ng prior art docunents:

Dl1: FR-A-2 595 667

D2: FR-A-2 537 096

D3: WO A-92 22476.

Wthin the annex to summons to attend oral proceedings
t he Board expressed its provisional opinion, that
amended claim1 filed with the grounds of appeal |acked
inventive step. The oral proceedings to be held before
t he Board of Appeal were cancelled upon notification by
t he appellant, that he would not attend the oral

pr oceedi ngs.

(1) The appel |l ant requested that the decision under
appeal be set aside and that the patent be
mai ntai ned with anmended claim 1 and an anended
claim2, likewse filed with the grounds of
appeal .
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(i)

(iii)
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The respondent requested that the appeal be
rej ect ed.

anended claim 1 reads as foll ows:

"A container for small surprise or ganme objects,
wi th nutual coupling elenents, conprising first
(2) and second (3) half-shells which can be
nmutual |y coupled to forma container (1) for
removabl y accomodati ng the surprise or gane,
the container further conprising, on at |east
one of said half-shells (2, 3), engagenent neans
(10, 11) for coupling engagenent nmeans (10, 11)
formed on the half-shell (2, 3) of an adjacent
container, a protruding lip (4) being forned on
one of the first and second half-shells (2, 3)
and a correspondi ng groove (5) being formed on
the other of the first and second hal f-shells
(2, 3), said first and second hal f-shells (2, 3)
coupling in a snap together manner by neans of
the coupling of said |lip (4) in said groove (5),
sai d engagenent neans conpri sing mal e engagenent
protrusions (10) and fenal e engagenent seats
(11) which have a dovetail shape, said first and
second half-shells (2, 3) having a hexagonal
cross-section, characterized in that each one of
said nmal e protrusions (10) and each one of said
femal e seats (11) alternate on the sane hal f-
shell (2, 3), each one of said male protrusions
(10) and each one of said female seats (11)
bei ng arranged on a respective face of said

hal f-shells (2, 3), so that one male protrusion
(10) on one face of said half-shell (2, 3)
alternates with one female seat (11) on an

adj acent face if said half-shell (2, 3), to
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al l ow nutual connection of a plurality of
cont ai ners, along any one of said faces,

each said fenmale seat (11) being defined in the
t hi ckness of the wall of said half-shell (2, 3)
so that the edges of each said fenal e seat (11)
are flush wwth the external surface of the half-
shell (2, 3), each said nmale protrusion (10)
protruding fromthe external surface of the

hal f-shell (2, 3)".

The appel | ant argued essentially as foll ows:

(1) Claim1l1l is novel in view of docunent D3
consi dered as constituting the closest prior
art.

(1) Docunent D3 specifies a container having

circular cross-section, giving the indication
that the container could al so have ot her cross-
sections, including a polygonal one.

Bei ng provided with a pol ygonal cross-section, the
cont ai ner according to docunent D3 woul d have a
plurality of male protrusions and of female seats on
its respective faces. In conparison the container
according to claiml1 has a sinpler structure since each
face either has only one male protrusion or only one
femal e seat.

Cont ai ners of such kind could furthernore not be
connected wi thout a gap occurring between their

adj acent faces. Consequently docunent D3 also fails to
give an indication concerning the extension of each
femal e seat and each protrusion according to the |ast
features of claim1l, which lead to such a gap being
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el i m nat ed.

The problens resulting fromthese two effects have to
be considered as being correlated, since only in case
each face is provided with either one seat or one
protrusion the occurrence of a gap between adjacent
faces of connected containers can be avoi ded.

The solution to a problem conbining these two

probl enms, as defined in claiml of the patent in suit
has neither been suggested considering docunment D3 by
itself nor in conbination with any or both of docunents
D1 and D2.

The respondent argued essentially as foll ows:

(1) Referring to containers of polygonal cross-
section docunent D3 relates to containers the
i ndi vi dual faces of which can be so small that
space remains for one seat or for one protrusion
only.

(i) The probl em according to which the occurrence of
a gap between adjacent faces of connected
containers is to be avoided is not correlated to
t he one being solved by arrangi ng only one seat
and only one protrusion on a respective face.

(iii) Consequently the subject-matter of claim1l does
not involve an inventive step in view of
docunents D1, D2 and D3.

Reasons for the Decision

3288.D
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Arendnent s

Amended claim1 differs fromclaim1l as granted
essentially by the introduction of the follow ng:

- addi tion of the expression "surprise or game" to
the term"small objects”;

- addition of the features of clains 2 and 4 and of
part of the features of claim5 as granted; and

- addition of the features according to which "each
one of said male protrusions (10) and each one of
said femal e seats (11) being arranged on a
respective face of said half-shells (2, 3), so
that one male protrusion (10) on one face of said
hal f-shell (2, 3) alternates wth one femal e seat
(11) on an adjacent face if said half-shell (2,
3), to allow nutual connection of a plurality of
cont ai ners, along any one of said faces,
each said fenmale seat (11) being defined in the
t hi ckness of the wall of said half-shell (2, 3) so
that the edges of each said fenmale seat (11) are
flush with the external surface of the half-shel
(2, 3), each said male protrusion (10) protruding
fromthe external surface of the half-shel
(2, 3)".

The objection raised in the opposition proceedi ngs,

t hat anended claim 1l extends beyond the content of the
application as filed has not been naintained by the
respondent.

Ref erence to containers for surprise or gane objects is
made in the application as filed (cf. e.g. colum 1,
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lines 3 to 5). The features |ast nmentioned above are
di scl osed by the figures of the application as fil ed,
such that anended claim 1 satisfies the requirenment of
Article 123(2) EPC

Since claim1l has been anmended in a manner limting its
scope of protection, no objection with respect to
Article 123(3) EPC ari ses.

Novel ty

Novelty of claim 1l remains correctly undi sputed.

| nventive step

Cl osest prior art

From t he docunents avail abl e, docunent D3 has been
correctly and uncontestedly considered as constituting
the cl osest prior art.

Docunent D3 discloses with respect to the subject-
matter of claiml of the patent in suit:

A container for small surprise or gane objects, with
mut ual coupling elenments, conprising first 2 and second
3 half-shells which can be nutually coupled to forma
container 1 for renovably accommpdating the surprise or
gane, the container further conprising, on at |east one
of said half-shells 2, 3, engagenent neans 4, 8 for
coupl i ng engagenent means 4,8 formed on the hal f-shel

2, 3 of an adjacent container, a protruding lip 9 being
formed on one of the first and second half-shells 2, 3
and a correspondi ng groove 10 being fornmed on the other
of the first and second half-shells 2, 3, said first
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and second half-shells 2, 3 coupling in a snap together
manner by means of the coupling of said lip 9 in said
groove 10, said engagenent neans conprising male
engagenent protrusions 8 and femal e engagenent seats 11
whi ch have a dovetail shape, ..., wherein

each one of said male protrusions 8 and each one of
said femal e seats 11 alternate on the sane hal f-shel

2, 3" (cf. e.g. clains 1, 7; Figures 7, 8).

The container according to claim1 thus differs from
t he contai ner according to docunent D3 in that

(a) said first and second hal f-shells have a hexagona
cross-section,

(b) each one of said nale protrusions and each one of
said femal e seats being arranged on a respective
face of one of said half-shells, so that one nale
protrusion on one face on said half-shel
alternates with one fenmal e seat on an adj acent
face of said half-shell, to allow nutua
connection of a plurality of containers, along any
one of said faces, and

(c) each said femal e seat being defined in the
t hi ckness of the wall of said half-shell so that
t he edges of each said fenale seat are flush with
the external surface of the half-shell, each said
mal e protrusion protruding fromthe external
surface of the half-shell

The enbodi nents di sclosed in docunent D3 relate to
first and second half-shells having circular cross-
sections. Concerning the shape of the cross-section it
is furthernore indicated that instead of the shown
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circular cross-section other shapes |eading to a
rectangul ar, square or polygonal cross-section are
possi bl e. Consequently it is the result of an obvious
choice for the container according to docunent D3 to
have, corresponding to feature (a), as one type of a
pol ygonal cross-section a hexagonal one.

Probl em underlying the invention

Docunent D3 remains silent on how - in case of the non-
circular cross-sections referred to - the protrusions
and seats are arranged on the then given distinctive
faces of each container.

Consi deri ng docunent D3 for containers having first and
second hal f-shells of hexagonal cross-section, the
problemto be solved thus consists in arranging the
protrusions and seats on the faces the container then
has.

Obvi ousness

Starting fromthe disclosure of docunent D3 the person
skilled in the art thus has to decide in which anount
and sequence and to which extent the protrusions and
seats, which for the cylindrical surface according to
t he enbodi nents are provided alternatingly, are to be
provi ded on the particular faces of a container having
a hexagonal cross-section.

Si nce docunent D3 gives no further information as to
the provision of the engagenent neans in case the
cross-sections are not circul ar but e.g. hexagonal, it
is nost likely for the person skilled in the art to
foll ow t he approach discl osed for containers of
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circular cross-section as closely as possible.

Concerning the arrangenent of protrusions and seats
wi t hin docunent D3 for the enbodi nents having circul ar
cross-section, male protrusions and |ikew se fenal e
seats are shown as alternatingly provided over the
whol e circunference of each container (cf. Figures 7,
8). Concerning the nutual connection of containers it
is indicated (cf. clains 1, 7; the paragraph bridging
pages 2, 3; page 6, |ast paragraph) that two adjacent
contai ners are connected by engagenent of at |east a
single protrusion of the one container with at |east a
single seat of the other container; (Figures 7, 8).
According to Figures 7, 8 a single protrusion
cooperates with a single seat.

Followi ng the | ast nentioned alternative as the only
one disclosed with respect to the enbodi nents, a
cont ai ner having a hexagonal cross-section will thus be
provided with either a single protrusion or a single
seat on each of its faces, the single protrusions and
seats being provided in alternating manner.

Arrangenment of protrusions and seats according to
feature (b) thus results in an obvious manner in using
t he approach nost extensively disclosed in docunent D3
for containers of circular cross-section, in case the
shape of the cross-section is changed to a hexagonal
one.

To be conplete it shall be pointed out that the
arrangenent of protrusions and seats according to
feature (b), for which, besides the change of the shape
of the cross-section, no further nodification of the
approach according to docunent D3 is required, is also
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the natural choice in case, as referred to by the
respondent, the containers and consequently their faces
are small |eaving space for only one protrusion or
seat .

For the sake of conpleteness it shall further be

i ndi cated that within docunment D2, which is directed to
containers for tablets, which corresponding to the
containers according to claim1l can be suited to
contain small surprise or ganme objects, the sane
approach is disclosed (cf. Figure 3). Consideration of
docunent D2 in changing the cross-section of the
contai ners according to docunment D3 froma cylindrical
to a hexagonal shape thus |ikew se |eads to the
arrangenent of protrusions and seats according to
feature (b) being obvious.

Concerning the extension of each protrusion and each
seat relative to the wall and the external surface of a
hal f-shell of the container, respectively, which
according to feature (c) results in no gap being
created between nutually connected containers, the
person skilled in the art |ikew se follows the approach
t aken according to docunment D3.

As shown in Figures 7, 8 for circular cross-sections

t he protrusions and seats extend such that a protrusion
of one contai ner engages a seat of an adjacent
container in a manner according to which the two
containers are closely connected. Thus, within the
[imt inposed by the circular cross-section and the
resulting cylindrical container wall, a gap arises

bet ween t hese cont ai ners.

Consequently considering the extent of the protrusion
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and of the seat being shown in engagenent in Figures 7,
8, in the case of hexagonal containers having only one
protrusion or seat on each face as indicated above, it
foll ows that these protrusions and seats extend
relative to the external surface as defined by

feature (c), since only then, for containers with
hexagonal cross-section, the close arrangenent of

adj acent containers, as shown in Figures 7, 8 for
containers with circular cross-section, wll be
obt ai ned.

For the sake of conpleteness it should be indicated
that this result is |ikew se obtained if, w thout
having regard to whether a gap will be created or not,
t he engagenent between the protrusion and the seat as
shown for the cylindrical face of a container with
circular cross-section in Figures 7, 8 is considered
under the aspect, that the opposite portions of the
cylindrical faces of the two coupled containers are
flattened as it is the case for contai ners of hexagonal
cross-section. In this situation, with only one
protrusion engagi ng one seat, corresponding to feature
(c) the protrusion protrudes fromthe external surface
of a half-shell, while the female seat is defined in

t he thickness of the wall of the other half-shell, so
that its edges are flush with the external surface with
this hal f-shell

It is evident that the approach suggested by docunent
D3 for the protrusion and the seat shown i n engagenent
i kewi se applies, as can directly be derived from
Figures 7, 8, with respect to the protrusions and seats
arranged on the remai ni ng faces of contai ners having
hexagonal cross-section.
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3.4 Consequently, starting froma container having
pol ygonal cross-section as referred to in docunent D3
and taking - due to lack of further information - the
arrangenment of protrusions and seats disclosed in
detail for containers of circular cross-section into
account, the subject-matter of claim1 can be arrived
at without inventive step, to solve the above nentioned
probl em (cf. section 3.2).

From t he reasoni ng given above it follows that the
solution according to claim1l1 is suggested by docunent
D3 al one and w thout any hindsight fromthe solution
according to claim1 of the patent in suit.

Finally, since the subject-matter of claim1 results,
as indicated above, in an obvi ous manner considering
docunent D3 alone, it is immaterial whether or not the

effects obtained by features (b) and (c) can be
considered as strictly correl ated ones.

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

D. Spigarelli A. Burkhart
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