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Summary of Facts and Subm ssi ons

0236.D

Eur opean Patent No. 0 672 349 based on international
application No. 95 102 934.7 was granted on the basis
of 19 cl ai ns.

| ndependent claim 1 as granted read as foll ows:

"1. The conbination (1) of a dough product (4) based on
living yeast which generates gas over time, a closed
packagi ng system for containing said dough product,
sai d packagi ng system conprising a housing (2) of a
material which is essentially inpervious to oxygen,

val ve neans (8) operatively associated with the housing
for allowng exit of gas fromthe housing when the gas
pressure exceeds a certain m ninmum val ue and which

cl oses when said gas pressure drops bel ow the m ni mum
value to prevent entry of oxygen into the housing and a
substantially oxygen-free atnosphere surrounding the
dough. "

Qppositions were filed against the granted patent by
respondent 1 (opponent Ol) and respondent 2
(opponent O2). The patent was opposed under

Article 100(a) EPC for lack of novelty and inventive
st ep.

The foll ow ng docunments were cited inter alia during
t he proceedi ngs before the Qpposition Division and the
Board of Appeal

(1) US-A- 406870
(2) JP- A-59031680
(3) EP-A- 487878
(7) EP-A- 158590
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(11) WO A-9301724
(27) CA- A-2090837

By its decision pronounced on 11 Cctober 2000, the
OQpposition Division revoked the patent under
Article 102(1) EPC

It held that the patent in suit did not neet the
requi rements of inventive step.

In its opinion, the subject-matter of the contested

pat ent was novel over docunents (1) and (2) because a
dough was not nentioned anong the foodstuffs disclosed
in these docunents. It also considered that novelty was
establ i shed over docunents 3) and (11) because the
packagi ng system di scl osed therein did not have a val ve
contrary to the requirenents of the clains of the
patent in suit.

As to inventive step, the Opposition Division regarded
docunent (3) as representing the closest state of the
art. Inits opinion the only distinguishing feature
over said disclosure was the presence of a valve in the
packagi ng system Since it was known in the field of
food technology, as illustrated for instance in
docunent (1), that quality problens could be sol ved by
usi ng a package with a val ve which nmai ntains the inside
pressure, the Opposition Division considered that it
was an obvi ous neasure to add a known valve to a known
packagi ng system containing a foodstuff.

The appel | ant (patentee) | odged an appeal against the
sai d deci sion

Oral proceedings were held before the Board on
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15 January 2003. During these proceedings the Board

hi ghli ghted the rel evance of the prior art

docunent (27), which was filed by respondent 1 with its
letter dated 26 July 2001 and considered by the
appellant inits letter of reply dated 4 Decenber 2002.

During the appeal proceedings the appellant filed seven
sets of clains as auxiliary requests 1, 2, 2A, 2B, 3, 4
and 5.

| ndependent claim1 of the set of clains of the first
auxi liary request reads:

"1. The conbination (1) of a non-proofed dough

product (4) based on living yeast which generates gas
over time, a closed packagi ng system containing said
dough product for storage under refrigeration, said
packagi ng system conprising a housing (2) of a materi al
which is essentially inpervious to oxygen, valve

means (8) operatively associated with the housing for
allow ng exit of gas fromthe housing when the gas
pressure exceeds a certain m ninum val ue and which

cl oses when said gas pressure drops bel ow the m ni mum
value to prevent entry of oxygen into the housing and a
substantially oxygen-free atnosphere that fills the
housi ng (2) and surrounds the dough product (4) before
and during refrigerated storage.”

| ndependent claim1 of auxiliary request 2 corresponds
to claim1l of auxiliary request 1 with the follow ng
sentence added at the end of the text: ",wherein during
refrigerated storage the dough product is naintained
under the substantially oxygen-free atnosphere w thout
pressure build-up, allowing the refrigerated dough
product (4) to becone saturated with gas, the valve
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means (8) allow ng rel ease of excess gas and ot her
excess vol atile conpounds”.

Auxiliary requests 2A and 2B are identical in their
subject-matter to auxiliary request 2 but are
re-organi sed in conpliance with Rule 29(1) EPC, taking
(3) as closest prior art (2A) and (27) as closest prior
art (2B).

| ndependent claim 1 of the set of clains of the
auxiliary request 3 reads:

"1. The conbination (1) of a non-proofed dough

product (4) based on living yeast which generates gas
over time, the yeast being Lti yeast having very | ow
gassing activity in refrigerated dough products up to
12°C, a cl osed packagi ng system contai ni ng sai d dough
product for storage under refrigeration, said packagi ng
system conprising a housing (2) of a material which is
essentially inpervious to oxygen, valve neans (8)
operatively associated with the housing for allow ng
exit of gas fromthe housi ng when the gas pressure
exceeds a certain mnimumval ue and which cl oses when
sai d gas pressure drops bel ow the m ni mum val ue to
prevent entry of oxygen into the housing; and a
substantially oxygen-free atnosphere that fills the
housi ng and surrounds the dough product (4) before and
during refrigerated storage, which atnosphere conprises
car bon di oxi de al one or in conbination with nitrogen,
the content of oxygen being |less than 1,5 vol % and
wherein during refrigerated storage the dough product

i s mai ntai ned under the oxygen-free atnosphere

conpri sing carbon di oxi de wi thout pressure build-up,
allowing the refrigerated dough product (4) to becone
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saturated wth gas, the valve neans (8) allow ng
rel ease of excess gas and ot her excess volatile
conmpounds. "

| ndependent claim1 of auxiliary request 4 corresponds
to claim1 of auxiliary request 2 with the follow ng
sentence added at the end of the text: ",the dough
product (4) being wapped in a paper and the val ve
means (8) being spaced apart fromthe dough product to
all ow swel ling of the dough product in the housing (2)
wi t hout plugging the valve neans (8).".

| ndependent claim1 of auxiliary request 5 corresponds
to claim1l of auxiliary request 3 with the follow ng
sentence added at the end of the text: ",the dough
product (4) being wapped in a paper and the val ve
means (8) being spaced apart fromthe dough product to
all ow swel ling of the dough product in the housing (2)
wi t hout plugging the valve neans (8).".

As to inventive step over docunent (27), the appellant
mai nly submitted that this docunent discouraged the
skilled person frompronoting the rel ease of gas from
t he contai ner containing the dough because the gist of
its teaching was precisely to prevent the escape of
carbon dioxide. It therefore considered that it taught
away fromthe use of a valve

Respondents 1 and 2 (opponents Ol and O2) argued that,
in their opinion, the fact that the oral proceedings,
whi ch were schedul ed for 17 Decenber 2002, were

post poned to 15 January 2003 did not change the tine
limt of 4 weeks for filing possible new requests set
out in the Board's comruni cation annexed to the summons
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to attend the oral proceedings. Accordingly they
considered that the auxiliary requests 1, 2, 2A 2B, 3,
4 and 5 should not be admtted in the proceedi ngs
because they were filed only on 9 Decenber 2002, ie
|ater than 4 weeks with respect to the first date of

t he oral proceedings.

They noreover considered that they should al so not be
adm tted because sone of the amendnents m ght introduce
clarity problens, which could lead to difficulties in
case of infringement procedure. In that respect they
mainly referred to the term"non-proofed” in the clains
and to the discrepancy between the expression "wthout
pressure build up” in the clains and the disclosure in
t he description which stated that "a small over
pressure (sic) wll build up internally" (page 2, right
columm, lines 16 to 20).

As to novelty, respondent 1 naintained its objection
with respect to docunment (1).

Concerning inventive step, the respondents consi dered
that, as the only problem solved by the patent in suit
over document (27) was to prevent the container from
exploding, it would have been obvious to the skilled
person to add a valve, like the one disclosed for

i nstance in docunent (1), to the packagi ng disclosed in
docunent (27), as the purpose of a valve was precisely
to avoi d overpressure inside the packaging.

The appel |l ant requested that the decision of the
Opposition Division be set aside and that the patent be
mai ntai ned as granted or on the basis of one of the
auxiliary requests 1, 2, 2A, 2B, 3, 4 and 5 filed on

9 Decenber 2002.
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Respondents 1 and 2 requested that the appeal be
di sm ssed.

Reasons for the Decision

1

0236.D

The appeal is adm ssible.

Auxiliary requests 1, 2, 2A, 2B, 3, 4 and 5:
adm ssibility

Contrary to the respondents' argunment, the Board
considers that the date to be considered for assessing
whet her the auxiliary requests have been filed in due
time remains the actual date of the oral proceedings.
As a matter of fact, the notification of postponenent
of oral proceedings states that the provisions as
stated in the summons remai n unchanged. Accordingly,
the requirement nmentioned in the sumons to file
amended clains not |later than one nonth before the date
appointed for the oral proceedings nmust apply with
respect to the newy appointed date.

The auxiliary requests are therefore admtted in the
pr oceedi ngs.

There are noreover no formal objections under
Article 123(2) and (3) EPC to the present version of
the clains of these auxiliary requests, since al
clainms are adequately supported by the original

di scl osure and do not extend the scope of protection
conferred by those of the patent as granted.

As to the clarity objections under Article 84 raised by
respondent 1 against certain anendnents in the clains,
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t he Board considers, as pointed out during the oral
proceedi ngs, that, although these features do not put
into question the understanding of the clainms by the
skilled person, these features m ght have to be given
t heir broadest neani ng when assessing inventive step.

Accordingly the Board concludes that the clains of the
auxiliary requests are adm ssi bl e.

Mai n request and auxiliary requests 1, 2, 2A, 2B, 3, 4
and 5. novelty

The Board agrees with the Opposition Division's
positive conclusions as to the novelty of the subject-
matter of the patent in suit over the then avail able
prior art docunents.

The subm ssions of respondent 1 relating to novelty
over document (1) made during the oral proceedings do
not contain any new matter not properly dealt with in
the Opposition Division's decision.

Docunent (27) has been cited during the appeal
proceedings only with respect to inventive step and the
Board considers that it is indeed not relevant for

novel ty.

As the subject-matter of the auxiliary requests
corresponds in fact to the subject-matter of the main
request nerely restricted by the addition of further
technical features, the Opposition Division's
concl usi ons hold good for these requests as well.

Accordingly, the Board concludes that the
subj ect-matter of the main request and of the auxiliary
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requests fulfils the requirenents of novelty (see above
under |11, and the Opposition Division's decision,
pages 4 to 5, point I11).

| nventive step

Mai n request

The contested patent relates to a conbi nation

contai ning a dough to be kept under refrigeration,
which allows the possibility of having a | ong shel f-
life and also of maintaining a good texture of the
dough after several weeks (colum 1, lines 1 to 3;
colum 3, lines 55 to 58).

The Board considers that docunment (27), al so concerning
a conbi nation containing a dough to be kept under
refrigeration which allows the possibility of storage
for periods in excess of 90 days w thout deterioration
of the texture and baking characteristics of the dough
product, represents the closest prior art (page 1

lines 3 to 8; page 7, lines 16 to 25).

Thi s docunent discl oses the conbi nation of a dough
product based on living yeast which generates gas over
time, a closed packagi ng system for containing said
dough product, said packaging system conprising a
housing of a material which is essentially inpervious
to oxygen and a substantially oxygen-free atnosphere
surroundi ng the dough (page 4, lines 8 to 10; page 3,
line 31 to page 4, line 8).

As acknow edged by the appellant during the oral
proceedi ngs, the only structural difference between the
product clainmed in the contested patent and the
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conbi nation di sclosed in docunment (27) resides in the
presence of "a val ve neans operatively associated with
t he housing for allowing exit of gas fromthe housing
when the gas pressure exceeds a certain mninmmval ue
and which cl oses when said gas pressure drops bel ow t he
m ni num val ue to prevent entry of oxygen into the

housi ng", ie a "one-way val ve".

As apparent fromthe description of the patent in suit,
"the problemat the base of this patent is that during
the storage, the yeasts which are used continue to grow
and produce carbon di oxide. Then, after a period of
storage of several weeks, the internal pressure in the
cont ai ner can be so high that the container could

expl ode." (page 2, left colum, lines 13 to 18).

Nei t her the contested patent nor the various docunents
on file nor the appellant's subm ssions show any ot her
particular effect for this difference over prior art
docunent (27).

Accordingly, the problemto be solved by the subject-

matter of claiml of the main request of the patent in
suit as agai nst docunment (27) can only be seen in the

provi sion of a comnbination which is safer with respect
to possible explosion |linked to gas production.

This problemis solved by adding a one-way valve to the
prior art packaging and, in the light of the
description and exanples of the patent in suit, the
Board is satisfied that the problem has been plausibly
sol ved.

Thus the question to be answered is whether the
proposed sol ution, ie providing a packaging systemwth
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a one-way val ve, woul d have been obvious to the skilled
person in the light of the prior art.

In that respect, docunent (1) describes packagi ng
systens with a one-way valve according to the contested
patent precisely to prevent rupture of the packagi ng
caused by the rel ease of gas generated by the foodstuff
(colum 1, lines 20 to 30 and colum 2, lines 23 to
31).

Thi s docunent noreover teaches that such a valve is
sui tabl e for packages of any stored material which

m ght evol ve gases during storage (colum 4, lines 64
to 68).

Accordingly, the Board is satisfied that the skilled
person faced with the problemof the provision of a
conbi nation which is safer with respect to possible
expl osion |linked to gas production woul d add a one-way
valve to the prior art packaging according to

docunent (27) without inventive activity just by
foll owi ng the teaching of document (1).

The Board does not agree with the main argunent
submtted by the appellant, that the skilled person
woul d not consi der conbining the packagi ng of

docunent (27) with a one-way val ve because this
docunent taught that the escape of carbon dioxide
produced by the yeasts produced a | oss of volune after
backing in the dough products (page 1, lines 22 to 27).

In fact, the skilled person would al ways | ook for a
conprom se between the risk of explosion and the
necessity of having a CO, at nosphere. A one-way val ve
appears to be the best choice in that respect since it
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all ows the escape of excess gas while preventing the
entry of air.

The Board notes noreover that docunent (27) does not
require all the generated gas to be kept in the
packaging since it is only the "escape of a sufficient
vol une of carbon di oxi de" which produces deficiencies
in the finished dough (page 1, line 25).

Accordingly, the Board is convinced that there is no
techni cal prejudice preventing the skilled person from
addi ng a one-way val ve to the packagi ng disclosed in
docunent (27).

In the light of these facts, the Board can only
conclude that the subject-matter of claim1l of the main
request does not involve an inventive step as required
by Article 56 EPC.

Under these circunstances, there is no need to consi der
t he remaini ng cl ai ns.

First auxiliary request

This request differs fromthe main request in that the
dough product is a non-proofed dough.

Contrary to the appellant's argunent the Board cannot
however see the use of a non-proofed dough as a

di stingui shing inventive feature over docunment (27). In
fact, this docunent clearly teaches that its aimis
precisely to renove the necessity of a proofing step
(page 3, lines 1 to 5 and page 9, lines 4 to 9).

Al t hough the Board agrees with the appellant that there
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are no working exanples with |living yeasts and a non-
proof ed dough in the docunent, this is however not

rel evant as far as inventive step is concerned as |ong
as the teaching is available to the skilled person.

Accordingly the conclusions under 4.1.6 hold good for
this request as well.

Auxi |l iary request 2

This request differs fromauxiliary request 1 in that
it indicates the working of the one-way val ve according
to the patent in suit.

In that respect, the Board notes that it is precisely
t he sane working as the one described in docunment (1)
(colum 2, lines 23 to 31).

Mor eover, in the absence of any technical effect |inked
to the use of this particular valve, the only problem
sol ved by the one-way valve remains nerely the
prevention of the rupture of the packaging, which is
obvious as is apparent from4.1 above.

Accordi ngly, the conclusions under 4.1.6 hold good for
this request as well.

Auxi liary request 2A and 2B

The subject-matter of these two requests is identical
to the subject-matter of auxiliary request 2, the only
difference being that claim1 of auxiliary request 2

has been re-witten in a two-part form

In the case of a conmbination, it is however the
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conbi nati on as a whol e which has to be consi dered when
assessing inventive step. Accordingly, these new drafts
of claim1l do not change the concl usions reached for
auxiliary request 2.

Auxi liary request 3

This request takes over all the amendnents from
subsidiary request 2. According to the appellant, the
additional changes in claim1 define nmerely the
specific conditions corresponding to the best

enbodi nents and do not change the invention over
docunent (27).

As nost of these features are noreover already known
from docunent (27), the conclusions under 4.1.6 hold
good for this request as well. In fact, the Lti (Low
tenperature inactive) yeast is generically disclosed on
page 4, lines 8 to 10, where "a cold sensitive yeast

whi ch becones inactive at refrigeration tenperature” is
descri bed, and the conbination of carbon dioxide with
nitrogen on page 7, lines 26 to 30.

Auxi | iary request 4

The main new features of this request over the previous
requests concern the fact that the dough product is
wrapped in paper and that it is spaced so that it wll
not plug the valve neans while swelling.

As is apparent, for instance, from docunment (7)

(page 5, paragraph 2), it is a usual nmeasure to wap

t he dough product in paper. In addition, in the absence
of any el enment showi ng why the skilled person woul d
have encountered particular difficulties in spacing the
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dough product in order to avoid plugging of the valve,
t he Board considers that the additional features of
claiml of this request cannot provide an inventive
st ep.

Accordi ngly, the conclusions under 4.1.6 hold good for
this request as well.

4.7 Auxi | iary request 5
Claim1 of this request is the result of a nere
addition of the features of claiml of the third and
fourth auxiliary requests. Since this juxtaposition of
techni cal features does not |lead to any particul ar
effect, the conclusions reached with respect to claiml

of the third and fourth auxiliary requests apply al so
to this subject-matter

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

M Townend P. Langon

0236.D



