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Summary of Facts and Subm ssi ons

2434.D

The appeal is directed against the decision dated

16 June 2000 of an exam ning division of the European
Patent O fice which refused the European patent
application No. 91 915 534.1 (international patent
application WD 92/03626) for |ack of novelty of the
subject-matter of its claiml1 filed on 15 QOctober 1999,
having regard to the disclosure of the follow ng prior
art docunent:

D2: GB-A-696 260

In the decision, the exam ning division also indicated
that the subject-matter of a previous claim1l1 filed
with the letter dated 24 Cctober 1997 was not new in
the Iight of the same docunment (Articles 52 and 54
EPC) .

Caiml filed on 15 October 1999 reads as fol |l ows:

"1. A casting nmould device for casting concrete and
simlar, e.g. for base plates, walls, colums, recesses
and simlar, conprising a nunber of transverse supports
(3) of substantially triangular shape with a post (4),
which is connected with a pivotable joint (11) to a
base part (5) at one end of said post and base part,
and a brace part (6) extending between the post and the
base part, wherein the brace part is joined pivotably
or displacably to the post and base part resp. for
setting an angl e between the post and the base part,

whi ch can be varied froma straight angle in both
directions, the posts 4) of the transverse supports (3)
supporting a nould space delimting element (2) with
the aid of support beans (1), e.g. with a profile shape
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whi ch consists of a Z-shape or conprises a Z-
resenbling part and which are held by the transverse
supports (3) with fastening nmeans (7) and which carry
or forma part of the space delimting el enents,
characterizedinthat the casting nould is
arranged for transferring the nould pressure exerted by
t he cast concrete in the casting operation on the nould
space delimting element (2) to the post of the
transverse supports and through the brace part (6) to

t he base part (5) thereof, and fromthe base part to a
base, against which the base part (5) applies and to
which it is secured, the post (4) and the base part (5)
consisting of elongated profile beans, and wherein one
end of the brace part (6) is |locked to the post (4) or
base part (5) in a desired position for setting the
angl e between the post and the base part."

Claim1 filed previously, nanely on 24 Cctober 1997,
reads as foll ows:

"1. A casting nmould device for casting concrete and
simlar, e.g. for base plates, walls, colums, recesses
and simlar, conprising a nunber of transverse supports
(3) of substantially triangular shape with a post (4)
whi ch is connected to a base part (5) and a brace part
(6) extending between the post and the base part, the
posts (4) of the transverse supports (3) supporting a
noul d space delimting element (2) with the aid of
support beans (1), which are held by the transverse
supports (3) with fastening nmeans (7) and which carry
or forma part of the space delimting elenments, said
posts transferring the nould pressure exerted on said
posts by said nould space delimting elenent (2) in the
casting operation onto the base part (5) connected
thereto through the brace part (6),
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characteri zedby at |east one end of said
brace part being displacable along said post (4) or
base part (5) and arranged to be | ocked in a desired
position for setting an angl e between the post and the
base part, which can be varied froma straight angle in
both directions, said base parts (5) being arranged for
transferring the nould pressure exerted on said nould
space delimting element (2) onto a base agai nst which
t he base parts (5) apply.”

L1l The applicant - hereinafter the appellant - filed the
notice of appeal on 25 August 2000, having paid the
appeal fee the day before. In the grounds of appeal
whi ch was received on 26 Cctober 2000, the appell ant
requested the above nentioned decision to be set aside
and, as main request, a patent to be granted on the
basis of clainms 1 to 5 underlying the inpugned
decision, optionally by introducing into claim1l that
"the end of the brace can be locked in a desired
position for setting a desired angle between the post
and the base part", or, as auxiliary request, on the
basis of clainms 1 to 6 filed on 24 Cctober 1997.

In a comuni cation attached to the sumons to oral
proceedi ngs dated 17 May 2001, which were planned for
the 15 January 2002, the board of appeal inforned the
appel lant of its provisional opinion that all the
features of the clainmed subject-matter were known from
D2.

By a fax received on 8 January 2002, the representative
of the appellant requested a postponenent of the oral
proceedi ngs for health reasons, a report issued by a
hospital being joined. The oral proceedi ngs were

post poned by the board of appeal until the 12 Septenber

2434.D Y A
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2002 and the appellant was infornmed by a fax sent on
the 9 January 2002. Said fax was confirmed by a
comuni cation dated 11 January 2002 of the board of
appeal .

On the 10 and 11 Septenber, during the course of
several phone calls between the representative of the
appellant and the registry of the board of appeal, the
representative confirmed that he had received the fax
sent on the 9 January 2002, that he was not sure

whet her he woul d attend the oral proceedi ngs and asked,
firstly whether it would be possible for himto

wi t hdraw his request for oral proceedings and ask for a
decision on the state of the file, (it was confirned
that this would be possible), and secondly whether it
woul d be possible to withdraw his request for oral
proceedi ngs and continue the procedure by witing. He
was informed by the registry, which had consulted the
board of appeal, that this would not be possible since
t he board intended to take a decision at the oral
proceedi ngs. He, then, asked for, and was given, the
name of the rapporteur, so that he could ring himand
di scuss the case with him This he did not, however,
do.

On 12 Septenber 2002, the oral proceedi ngs took place
in the absence of the representative of the appellant,
who had sent a fax received by the board fifty m nutes
before the begi nning of said proceedi ngs, confirmng
that he would not attend the oral proceedings and
requesting the postponenent of the oral proceedings
because of an acute heart di sease. At the end of the
oral proceedings, nanely at 09.15 hrs, the board issued
t he deci si on.
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Later the sanme day the appallant filed new docunents.

The argunents of the appellant as presented in the
grounds of appeal can be sunmarized as foll ows:

D2 does not anticipate the clainmed invention as regards
t he nethod of taking up the nould pressure and is even
quite silent about the nould pressure. Figure 7 of this
docunent, which is said to show the bracket as used for
securing the shuttering of a concrete wall, shows a
bracket only on one side of the wall. Conventionally,
as shown by another prior art docunent, nanmely D1
(FR-A-1 175 132), the nould pressure is taken by tie
rods extending through the nmould cavity and hol di ng
opposite moul d el enents toget her.

Mor eover, D2 discloses a step-w se change of the length
of the brace part of the bracket for setting the angle
bet ween the post and the base part, whereas the present
i nvention uses for the sane purpose a |ocking bolt and
nut assenbly which is slidable in a slot in the base
part, so that it is possible to set any desired angle
bet ween the post and the base part. This aspect of the
i nvention can be nmade nore explicit by the proposed
amendnment of the wording of claim1l according to the
mai n request .

The requests of the appellant, which reached the board
of appeal before the end of the appeal proceedings, are
t he foll ow ng:

- t hat the decision under appeal be set aside and

- that a patent be granted on the basis of clains 1
to 5 underlying the inpugned decision, optionally
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with the addition of the words "the end of the
brace can be locked in a desired position for
setting a desired angle between the post and the
base part” in claim1l and the deletion of the
words "al um nium and al um ni um al | oys" from
claim?2, or

- auxiliarily, that a patent be granted on the basis
of clainmse 1 to 6 filed on 24 QOctober 1997, and
finally

- that the oral proceedings of 12 Septenber 2002 be
post poned (fax received by the board just fifty
m nutes before the beginning of said proceedings).

Reasons for the Decision

1. The appeal is adm ssible.

2. Procedural matters, nanely the postponenent of the oral
proceedi ngs of 12 Septenber 2002 and the filing of new
docunents after the end of the oral proceedi ngs.

2.1 The request for postponenent of the present oral
proceedings is refused since on the one hand no
evidence at all has been filed in order to support it,
and since on the other hand a second post ponenent at
this late stage will only result in a undue
prol ongati on of the appeal procedure. It nust also be
borne in mnd that the appellant has had nore than
sufficient time to present his comments on the
conmuni cation of the board dated 17 May 2001. Therefore
the board considers it expedient that the oral
proceedi ngs take place at the schedul ed date.

2434.D Y A
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Requests on the substantive matter filed after the
announcenent of the decision by the board are not
adm ssible and require no further conment.

Claim 1 according to the main request

Docunment D2 di scl oses nmeans for supporting shuttering
in the construction of concrete walls in suit, said
means conpri sing a nunber of transverse supports,

call ed "brackets", of substantial triangular shape,
each bracket conprising a post (X1, X2), which is
connected to a base part (Y1, Y2), and a brace part
(Z1, Z2) extending between the post and the brace part.
The posts of the transverse supports support a nould
space delimting element with the aid of support beans
(waling boards W which are held by the transverse
supports (brackets) with fastening neans (nails) and
which carry or formpart of the space delimting

el enents (shutters). Thus, although not expressly

menti oned, a casting nould device is described. Each
bracket is characterised in that the upper end of the
brace part can be displaced along a part of the post by
means of |ocking nmeans slidable in a slot (see

Figure 1) and the |lower end of the brace part can be

di spl aced al ong the base part by noving the extension
X2 of the base part into the channel part X1 of said
base part, holes being foreseen at given intervals in
both of these elements Y1 and Y2 to bolt them together.
The brace part and the post also are nade of two

el enents, respectively Z1, Z2 and X1, X2, which are

di spl aceabl e al ong each ot her either by channel neans
or by tel escopic tubes, so that the | engths of the post
and of the brace part, |ike that of the base part, can
be varied. The | ower end of the post is noreover
pivotally connected to the base part, in such a way
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that the angl e between the post and base part can be
greater or less than 90° (page 1, right colum,
lines 79 to 81), that is to say "the angle can be
varied froma straight angle in both directions".

In this docunment, it is noreover specified that the

| oad (see page 1, lines 75, 76 and 83 to 85) or stress
(see claim1l) is transferred through the post to the
base part, which itself is said to be anchored to the
fl oor or base supporting the whole casting nould
device. Therefore, the first argunment of the appell ant
- see the second paragraph of the above point IV - is
not understood. If any kind of |oad supported by the
posts, for exanple the weights of the nould el enents or
shutters, are transferred by the posts to the base,
then this also applies to the nould pressure exerted by
the cast concrete in the casting operation. Thus,
supposing that this result is not expressly nmentioned
in D2, it is nevertheless achieved by the casting nould
devi ce according to D2, since all the structural
features nmentioned in claim1 for achieving this result
are found in this prior art, taking into account that
claim 1l concerns a device and not a net hod.

When producing said first argunent, the appellant also
poi nted out that D2 describes a bracket only on one
side of the wall to be constructed and he furthernore
indicated - by nentioning D1 - that, for taking up the
moul d pressure, previously tie rods were used,
extendi ng through the nmould cavity and hol di ng opposite
moul d el enents together. If the appellant wanted to
enphasi ze thereby that in the present invention the
moul d pressure is transferred only by the clained
transverse supports on both sides of the wall to be
constructed, this part of the argunent cannot be taken
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into account, since there is no clear support in the
docunents of the patent application, as originally
filed, that the expression "casting noul d device"
enbraces the whol e nunber of transverse supports placed
on both sides of the wall to be cast. In the

enbodi ments according to figures 17 and 18 of the
patent application, this interpretation is even to be
excluded. Therefore, this part of the argunment is not
supported by the docunents of the patent application,
as originally filed (Article 123(2) EPC)

3.3 The second and | ast argunent of the appellant concerns
the neans for setting an angl e between the post and the
base part. He argued that, because of the intervals
bet ween the hol es along the tel escopic tubes of the
brace part, D2 discloses only a step-w se change of
about 8° of the angle, so that it is not possible to
set a desired angle, as is the case with the present
invention, in which the end of the base part can slide
in and be | ocked in any position along a |ongitudinal
sl ot of the base part. However, claim11l only requires
one end of the brace part to be |ocked to the post or
the base part in a desired position for setting the
said angle. This feature is also achieved in D2, which
in fact discloses three possibilities for setting the
angle, nanmely by varying the length of the base part or
that of the brace part and by displacing the upper end
of the brace part along the short slot provided in the
upper portion of the post. By playing with these three
possibilities, a setting of a desired angle can be
obtained. C aim1, noreover, does not - at |east
clearly - exclude a step-w se change of the angle, the
expression "a desired angle" being vague and
sufficiently broad to include "sonme determ ned angl es”.

2434.D Y A
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Claim1 according to the main request and including the
optional anendnent.

Wth this amendnent, "one end of the brace part” is
changed into "the end of the brace part", the reference
to the post or base part being deleted, and, instead of
the words "for setting the angle", the expression "for
setting the desired angle” is introduced. The first
change brings no new information and is unclear, since
no determ ned end of the brace part was nentioned
before. Thus, this amendnent cannot be seen to restrict
t he scope of the claim The second change is al so
unclear, since it seens to be superfluous in view of

t he preceding expression "in a desired position"
Moreover, as in the previous claiml, it does not
exclude a step-w se change of the angle or require any
particul ar desired angle. Therefore, the whole
anmendnent does not introduce any new features.

Claim 1 according to the auxiliary request

The content of this claimis essentially the sane as
that of the claim1l according to the main request. The
sole clear difference is to be seen in the indication
that "one end of the brace part"” is "displaceable al ong
said post or base part"... "for setting an angle".
However, neither the end of the brace part which is
concerned nor the angle range is specified, so that
this feature is anticipated by the disclosure of D2
according to which the upper end of the brace part is
di spl aceabl e al ong a sl ot of the post and can be | ocked
in a desired position, so that the angle between the
post and the base part can be slightly vari ed.

I n concl usion, the subject-matter of claim1 according
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to the main request, with or wi thout the optional
amendnent, and that of claim1 according to the
auxiliary request do not fulfil the requirenent of
novelty wthin the nmeaning of Article 54 EPC and are
t herefore not patentable (Article 52(1) EPC)

6. Even if the above clains 1 would have been nore
precisely drafted, so that it would have been cl ear
that the desired angle could be steplessly set between
t he post and the base part by displacing the | ower end
of the brace part along the whole post, the board is of
t he opinion that no inventive step would have been
inmplied by such a feature, which is suggested by D2,
since this prior art, as seen above, discloses a
di spl acenent of the |ower end of the brace part and
means for slightly displacing its upper end conprising
a slot. For a person skilled in the art, it is obvious
to apply in a broader way to the |l ower end of the brace
part the displacing neans known for its upper end
(Article 56 EPC)

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

A. Counillon C T. WIson
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