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Summary of Facts and Submn ssions

0523.D

The Opposition Division's decision to revoke the patent
was posted on 17 Novenber 2000.

The appel l ant (patentee) filed an appeal and paid the
appeal fee on 20 Decenber 2000, the statenent setting
out the grounds of appeal was filed on 16 March 2001.

The opposition was based on Articles 100(a) (lack of
novelty and inventive step); Article 100(b) and 100(c)
EPC.

The Qpposition Division held that the subject-nmatter of
claiml did not neet the requirenents of Article 52(1)
EPC in conjunction with Article 54(1), (3) and (4) EPC
in view of docunent:

D7: EP-A-0 575 608 (published under nunber WO A-
93/ 13651)

| ndependent claim 1l as granted reads as foll ows:

"1l. A mlking nmachine for automatically m |l Kking ani mal s,
such as cows, conprising a mlking parlour (2),
characterized in that the mlking parlour (2) includes
detection neans (61), by neans of which it can be
detected whether an animal (1) has conpletely or at |east
partly been renoved fromthe mlking parlour (2), while
furthernore conputer controlled expelling nmeans (43) for
removing an animal (1) fromthe mlking parlour (2) are
provi ded, the expelling nmeans (43) being novabl e t owards
an exit of the mlking parlour (2), such that the aninma
(1) is forced to |leave the mlking parlour (2)."
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During the appeal proceedings the appellant countered the
findings of the Qoposition Division. Respondent 01
(opponent 01) presented argunents to substantiate the
grounds for opposition based on Articles 100(a) and (c)
EPC. Respondent 02 (opponent 02) put forward argunents to
substantiate the ground for opposition based on

Article 100(a) EPC and declared to nmaintain those
argunments presented before the opposition division.

In a communi cation dated 2 Novenber 2001 the Board
informed the parties that it intended to discuss during
t he schedul ed oral proceedings solely the argunents
relating to Articles 100(b) and (c) and 123(2) EPC as
well as those relating to novelty with respect to D7
cited under the provision of Article 54(3) and (4) EPC
and that if the Board did not dismss the appeal, it
intended to remt the case to the first instance for
further prosecution.

Oral proceedings were held on 1 February 2002.

Al t hough duly summoned respondent 02 did not appear.
Respondent 02 infornmed the Board by letter of 15 January
2002 that it would not be attending the oral proceedings.
I n accordance with the provisions of Rule 71(2) EPC the
proceedi ngs were continued w thout Respondent 02.

The appel l ant (patentee) requests to set aside the
deci si on under appeal and to mamintain the patent as
gr ant ed.

The respondents 01 and 02 (opponents 01 and 02) request
to dismss the appeal.
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Reasons for the Deci sion

1

2.1

2.2
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The appeal is adm ssible.

Interpretation of the independent claim1l

When considering a claim a skilled person should rule
out interpretations which are illogical or which do not
make technical sense. He should try to arrive at an
interpretation of the claimwhich is technically sensible
and takes into account the whol e disclosure of the patent
(Article 69 EPC). The patent nust be construed by a m nd
wlling to understand not a m nd desirous of

m sunderstanding (T 396/99, ultimte paragraph of

section 3.5).

In claiml it is stated on the one hand that "the m | king
parl our (2) includes detection nmeans (61), by neans of
which it can be detected whether an animal (1) has
conpletely or at |east partly been renoved fromthe

m | king parlour (2)" and on the other hand that "while
furthernore conputer controlled expelling nmeans (43) for
renmoving an animal (1) fromthe mlking parlour (2) are
provi ded" (enphasis added). Therefore, in the |ight of

t he description and due the fact that both the detection
means and the expelling neans are concerned with the
removal of the animal, it becones clear for a skilled
person that, in order to make technical sense (see
section 2.1 above), the detection neans and the expelling
means must cooperate to achieve the ained effect, i.e.
that the expelling neans are actuated in response to a
signal provided by the detection neans. Therefore, the
expression "it can be detected whether an aninmal (1) has
conpletely or at |east partly been renoved fromthe
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m | king parlour (2)" should be interpreted as neani ng
that the detection neans nust be able to indicate if the
animal is staying wwthin the mlking parlour, that it has
stopped on its way out, or that it has conpletely left.

| ndeed the purpose of such a detection is the actuation
of the novabl e expelling neans if needed.

2.3 Caiml further states that "the expelling neans (43)
bei ng novabl e towards an exit of the mlking parlour (2),
such that the animal (1) is forced to | eave the m | Kking
parlour (2)". The word "forced" should be interpreted as
meani ng "driven"” and the expression should be interpreted
as neaning that it is possible to nove the expelling
means to drive the animal to as far as the exit, until
the animal effectively | eaves the m | king parlour (see
description as filed, page 2, lines 21 to 25).

Interpretations of the wording of a broad claimshould at
| east be such that the ains of the patent are net, i.e.
that the problemto be solved is in fact sol ved.
Interpretations of the wording of a claimwhich do not
contribute anything to the solution, although according
to the patent this wording should clearly do so, cannot
reasonably be accepted by the Board. In the present case,
it is clear fromthe teaching of the patent in suit that
the expelling neans nust be able to expel, i.e. to drive
the animal up to the extrenme end of the mlKking parlour,
i.e. the exit, so that it is guaranteed that the ani ma
is forced/driven to (conpletely) leave the mlKking
par | our.

0523.D Y A
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Article 100(b) EPC

Al t hough obj ected during the Opposition proceedi ngs, no
obj ection based on Article 100(b) EPC was raised by the
respondents during the appeal proceedi ngs (neither during
the witten nor during the oral proceedings).

Therefore the Board sees no reason to raise this
obj ecti on agai n.

Article 100(c) EPC

In the claimas granted, the passage of claim1 as filed
that reads: "the mlking parlour (2) includes expelling
means (43) for renmoving an animal (1) fromthe m|lking
parlour (2), the expelling neans (43) being novabl e
towards an exit of the mlking parlour (2)" has been
replaced by: "the m | king parlour (2) includes detection
means (61), by nmeans of which it can be detected whet her
an animal (1) has conpletely or at |east partly been
renmoved fromthe mlking parlour (2), while furthernore
conputer controlled expelling nmeans (43) for renoving an
animal (1) fromthe mlking parlour (2) are provided, the
expel l'ing neans (43) being novable towards an exit of the
m | king parlour (2), such that the animal (1) is forced
to | eave the mlking parlour (2)".

These amendnents are based on clainse 1 and 2 as filed and
the description as filed page 1, lines 1 to 3; page 2,

lines 15 to 27 and page 9, lines 3 to 5.

Clains 2 to 6 of the main request, are based on clains 19
to 23 as filed.

Respondent 01 argued that the feature "conputer
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control |l ed expelling means” of claim1l as granted is not
disclosed in the application as filed.

In the application as filed it is said, page 1, lines 1
to 3: "The invention relates to a m |l king machi ne for
automatically mlking animals, such as cows, conprising a
m | king parlour”. Thus, since the mlking machine is
"automatically mlking animals", it is clear for a
skilled person that no operator has to intervene, thus
that all operations are perfornmed autonmatically and that
inplicitly the whole machine is conputer controll ed,
particularly since it is furthernore stated on page 9,
lines 3 to 5 that "The inplenment is further provided with
a conputer, not shown, by which the cylinders, notors,
sensors, and automatic feeder of the inplenent can be
control | ed".

Therefore, taking into account the patent disclosure, it
is, for a skilled person, beyond any doubt that the
expel l'ing nmeans, which in the disclosed enbodi nent is
actuated by notors 52 and 46, is conputer controll ed.

Respondent 01 further argued in that respect that the
expel ling nmeans according to claim1l are not limted to

t he enbodi nent of the description and that a skilled
person coul d contenpl ate neans not conprising any notor.
However, as stated under section 2.2 above, the detecting
means and the expelling nmeans are not only functionally
linked to each other, but also so linked to each ot her

that there is a followup of neasurenents (... in how far
an animal has left the mlking parlour ...), evaluation
(... has left... or ... whether the expelling neans nust

be noved...) and actions, as indicated in the originally
filed description (see page 2, lines 15 to 27). Such an
approach cannot be conpared to a single switch-type
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actuation as suggested by respondent 0l. Since the
detection neans in general, as well as the teleneter in
the specific enbodinent, is a sensor and therefore
conputer controlled (see page 9, lines 3 to 5) and since
t he expelling neans are activated in response to the
detection neans in general or the teleneter signal in the
specific enbodinent, it is clear that the expelling neans
are activated by the conputer as well and thus, conputer
control | ed.

Finally respondent 01 argued that the patentee has
generalised the original specific disclosure by using the
term "conputer-controll ed expelling nmeans” since said
expression covers hydraulic or electric shock expelling
means which are not disclosed in the application as
filed.

This cannot be accepted since claim1 as filed already

i ncl uded expelling neans in general that were not limted
to a specific enbodi nent and thus, did already cover any
type of expelling device. The question if there was from
the beginning a sufficient support to claimany type of
expelling device, is rather a matter of Article 84 EPC
and thus, is not a ground for opposition.

Respondent 02 argued during opposition proceedi ngs that
the feature of claim4 as granted, according to which the
di stance between an animal and the m |l king parlour is
detected is not disclosed in the application as filed.

Thi s argunment cannot be accepted since this feature is
based on claim 21 and on the description page 2, lines 15

to 18 of the application as filed.

Consequently, clains 1 to 6 as granted neet the



5.1

5.2

0523.D

- 8 - T 1193/ 00

requirenments of Article 100(c) EPC.

Novelty with respect to D7

D7 di scl oses

- a m | king machine for automatically mlKking
ani mal s, such as cows (WD A-93/13651: page 1,
lines 4 to 6 and 11, 12), conprising a mlKking
par | our (1),

- whi ch includes detection neans detecting the
presence of the cow (page 4, lines 14 to 16),

- while furthernore a swinging fence part (11) for
conpel l'ing/stinulating/forcing an aninmal to | eave
the mlking parlour (1) is provided (page 1,
lines 31 to 33; page 5, lines 22 to 25; page 6,
lines 7 to 9),

- the swinging fence part (11) being novabl e
(page 4, line 35 to page 5, line 1).

- the swinging fence part (11) is conputer
controll ed.

The m | ki ng machi ne according to Claim1 further
conprises the features:

-a- by neans of which (detection neans) it can be
det ect ed whet her an ani mal has conpletely or at
| east partly been renoved fromthe mlKking
par | our, and

- b- the expel ling nmeans being novabl e towards an exit
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of the mlking parlour, such that the animl is
forced to | eave the m | king parlour.

Concerning feature (a)

In the neaning of the patent as interpreted in

section 2.2 above, the detection nmeans are used to
actuate the expelling nmeans. Therefore the detection
means nust be able to indicate if the animal is still
wthin the mlking parlour, that it has stopped on its
way out, or that it has conpletely left, in order to
determ ne whet her the expelling neans nust be actuated
and/ or noved.

D7 discloses a detection neans that is able to state

whet her an animal is within the detection beam or not.
There is no indication that could |l ead to the assunption
that it can detect where the animal is effectively
positioned within the mking parlour. Furthernore, D7
does not give any indication that there is a |ink between
the detection neans and the expelling neans, i.e. that
the signal of the detection neans is used to actuate the
expel ling nmeans. Thus, the information given by the
detector neans of D7 as well as the use of that
information are different fromthe information and the
use of the information of the detector neans according to
the patent in suit.

Bot h respondents argued that the wording of the claim1l
of the patent in suit does not state that the detector
nmust be able to distinguish between the conditions
"conpletely” or "at least partially renoved".

However, according to the interpretation nmade in
section 2.2 above, which inplies the detection of
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different situations, this argunment cannot be accepted
because it would not correspond to an interpretation of
claim1l of the patent in suit which is technically
sensi bl e and takes into account the whol e disclosure of
the patent in suit (see also section 2.1, above).

Respondent 01 further added that if the above nentioned
detecti on nmeans of D7 makes no detection, it could be
said that said neans detected that the animal has been
conpletely or partly renoved.

The reading of D7 however, makes clear that a signal is
solely obtained if there is a reflection of the netal
frame, i.e. when the cow has passed the | ocation of the
detection neans. Although in such a situation it nmay be
possible to state that the cow nust either have left the
m | king parlour or still be present between the detection
means | ocation and the exit, it can however not be
concluded that it corresponds to the above interpretation
as set out in section 2.2.

Therefore the detector of D7 cannot be said to be able to
detect that an aninmal has conpletely or at |east partly
been renoved fromthe mlking parlour in the nmeaning of
the patent in suit.

Concerning feature (b)

Due to the fact that Figure 2 is mssing in docunent D7,
there is no clear teaching as to how exactly the

expel ling neans act. Although it is said in D7 that the
swi ng fence can serve to conpel or to force the cow out
of the mlking parlour (page 1, lines 31 to 33; page 6,

lines 7, 8) and although respondent 01 argued that the

swi ng fence can be swung through over the floor of the
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m | ki ng parlour (page 4, line 36 to page 5, line 2) and
that therefore it can be said to be novable towards an
exit of the mlking parlour, there is, apart the

i ndi cated position A (page 5, line 2) apparently to be
found on the non-available Figure 2, no further
indication in D7 as to how far the sw ng fence can be
swung in direction of the exit and thus, it cannot be
deduced fromthe disclosure of D7 (due to the fact that
Figure 2 is lacking) how far said fence can drive an
animal . Especially, there is no indication that the
expel l'ing neans can nove towards the exit to drive the
animal to as far as the exit. However, according to the
interpretation of feature (b) made in section 2.3 above,
the expel ling neans nust not only be novabl e, but be
novable to drive the animal to as far as the exit.

Thus, the expelling neans of D7 cannot be said to be
nmovabl e towards an exit of the m |l king parlour, such that
the animal is forced to | eave the mlking parlour, in the
nmeani ng of the patent in suit.

The Board wants to enphasize that a lack of clarity in a
pat ent docunent due to the fact of the non-availability
of a drawing (Figure 2), which is neverthel ess descri bed
in the description of that patent, results in a skilled
person not being presented with a clear and unequi vocal

t eachi ng necessary to assess novelty.

Consequently, claiml1 as granted is novel with respect to
docunent D7.

Since the argunents of the Qpposition Division leading to
t he deci si on under appeal cannot be upheld, the Board
remts the case to the first instance for further
prosecution (Article 111(1) EPC), as indicated in the
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Board's communi cati on dated 2 Novenber 2001.

O der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance for further
prosecution on the basis of the patent as granted.

The Regi strar: The Chai r man:

G Magouliotis C. Andries
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