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Summary of Facts and Subm ssi ons

2576.D

The appeal is fromthe interlocutory decision of the
Qpposition Division of 16 Cctober 2000 mai ntaini ng

Eur opean Patent 0 633 821 in anended form according to
t he second auxiliary request of the patentee.

In its decision the Qpposition Division considered that
the subject-matter of claiml as granted (main request)
or as anmended (first auxiliary request) was not novel
when having regard to:

Dl: US-A-4 866 240.

In respect of the second auxiliary request, the
subj ect-matter of claim 1l was consi dered novel and
inventive over D1 as well as the other prior art
brought forward in the opposition:

D2: US-A-3 071 678

D3: US-A-4 672 171

Agai nst this decision the patentee filed an appeal on
14 Decenber 2000, paying the appeal fee on that sane
dat e.

The Appellant filed its statenment of grounds of appeal
on 8 February 2001.

Oral proceedings were held on 16 October 2003, in the
absence of the Respondent (opponent), who had notified
the Board with letter of 10 July 2003 that it would not
att end.
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The Appel |l ant requested setting aside of the decision
under appeal and mai ntenance of the patent on the basis
of the follow ng docunents:

Colums 1 to 7 and clains 1 to 7 as filed in the oral
proceedi ngs of 16 Cctober 2003,

Drawi ngs, Figures 1 to 10 as granted.

The Respondent filed no requests in the appeal
pr oceedi ngs.

The wordi ng of independent claim21 according to the
Appel lant's request is as follows:

"A plasma wel ding torch assenbly for feeding, in
addition to other materials, a powderized filler
material in a welding torch, said torch conprising

- a body part (1)

- elenents adapted to the interior of the body part,
suited to establish a welding flane,

- a nozzle piece (3) enclosing the welding flane at the
tip section of the body part (1) of the torch,

- a feed channel systemfor conveying the filler
material to the tip section of the torch conprising

at | east one inlet channel (6),

an annul ar space or chanber (10, 22)
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= and nozzle elenents (5, 11, 12, 13, 25),

capable of diverting the filler material flow fromthe
at least one inlet channel (6) into the annul ar space
or chanber (10, 22), after that into the nozzle

el enments (5, 11, 12, 13, 25) and then into the wel ding
flanme at the tip section of the nozzle piece (3),

characterized in that

- the inlet channel (6) is divided into at |east two
first branches (7), forked fromthe end of the inlet
channel (6), in order to divide the filler materi al
flow and divert its flow direction and thereafter
guide the flow to said annul ar space or chanber (10,
22) and after that to said nozzle elements (5, 11

12, 13, 25)".
V. The argunents of the Appellant can be summari sed as
fol |l ows:

The subject-matter of claim1l was novel over D1, D2 and
D3 as none of these docunents disclosed an inlet

channel which was divided at its end in at |east two
branches, to divide and divert the filler material flow
and to thereafter (enphasis added by the Board) guide
the flow to said annul ar space or chanber. It also

i nvol ved inventive step as it solved the problem of the
irregular flow of the filler material on its way to the
nozzl e el ements, which existed with the feed channel
forking only at the annul ar space or chanber as

di sclosed in the closest prior art constituted by D1

or D3.

2576.D
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The Respondent did not furnish any argunments in the
appeal proceedings.

Reasons for the Decision

2.2

2576.D

The appeal is adm ssible.

Amendnents (Article 123(2) and (3) EPQ

Claim 1 has been anended in respect of the version as
granted in that the at |east one inlet channel and the
nozzl e el ements have now been specified as form ng part
of a feed channel system w th an annul ar space or
chanber being provi ded between the two, when
considering the direction of flow of the filler
material. The inlet channel is also further specified
in that the at least two first branches forked fromthe
end of the inlet channel |ead to the annul ar space or
chanber .

These features result in a further limtation of the
subject-matter of claim1 as granted.

They further have been disclosed in the application
docunents as originally filed, page 6, first paragraph,
page 7, second paragraph and Figures 1 and 6.

The dependent cl ai ns have been anended so as to be
consistent with present claiml1, as well as to be
consistent in the term nol ogy used. The description has
been anmended to include a reference to D1, necessary
for the purposes of Rule 27(1)(b) EPC, as well as to be
consistent with the wording of present claim1l
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(Article 84 EPC). Dependent clainms 9 and 10 as granted,
the parts of the description relating to the subject-
matter of these clains (colum 6, line 33 to colum 7,
line 50) and Figures 11 to 13 have been del et ed.

The amendnents thus do not give rise to objections
under Articles 84 or 123 EPC

Novelty (Article 54 EPC)

In its decision under appeal the Opposition Division
rejected claim1l1l as granted as well as claim1l as
amended according to the first auxiliary request as not
presenting subject-matter which was novel over DL.

The subject-matter of present claim 1l distinguishes
itself fromclaiml as rejected by the Qpposition
Division as well as fromthe plasma wel ding torch

di sclosed in D1 and D3 by the inlet channel which is
divided into at |east two branches, forked fromthe end
of the inlet channel, dividing the filler material flow
and diverting its flow direction and thereafter guiding
the flow to the annul ar space (thus the annul ar space
or chanber is downstream of the at |east two branches
of the inlet channel). The torch disclosed in DL or D3
has the inlet channel (12 and 36 respectively) dividing
itself in two branches by its orthogonal entry into the
annul ar chanber (26 and 52 respectively).

The torch disclosed in D2 has the inlet channel
entering the annular chanber 46 tangentially, thus
there is no division into at | east two branches of the
inl et channel, by the annul ar chanber.
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Thus the subject-matter of claiml is novel (Article 54
EPC) and the decision under appeal is to be set aside.

Pr ocedural consi derations

According to Article 111(1), second sentence EPC, the
Board may either exercise any power within the

conpet ence of the departnment of first instance which
was responsi ble for the decision appealed or remt the
case to that departnment for further prosecution.

According to Article 11(3) Rules of Procedure of the
Boards of Appeal, as valid since 1 May 2003, the Board
shall not be obliged to delay any step in the

proceedi ngs, including its decision, by reason only of
t he absence at the oral proceedings of any party duly
sunmoned, who may then be treated as relying only its

witten case.

The Opposition Division considered inventive step in
its decision under appeal, albeit only in respect of a
claiml with a wording different frompresent claim1l.

Present claiml is directed to the division of the

i nl et channel upstream of the annul ar space or chanber
and is in essence the conbination of the subject-matter
of claims 1 and 4 as granted. Wth its appeal the

Appel lant filed a main clai mnentioning the annul ar
space or chanber, which was further clarified by the
Appel lant, with its letter of 26 Septenber 2003, after
obj ections made by the Board in its communi cation of

22 August 2003. These subm ssions have been forwarded
to the Respondent without delay. The linguistic

corrections carried out in claim1 during the oral
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proceedi ngs do not change the subject-matter of this
claim

The Board therefore considers that the Respondent, who
has chosen not to react to the appeal, not to furnish
any requests (let alone one for remttal of the case to
the first instance for continuation of the proceedi ngs)
and to remain absent fromthe oral proceedi ngs cannot
have been taken by surprise by the present wording of
the clains. The right to be heard has thus been
observed (Article 113(1) EPC)

In application of the discretion allowed by

Article 111(1), second sentence EPC, as well as by
Article 11(3) Rules of Procedure of the Boards of
Appeal , al so considering the fact that the present

pat ent has an application date going back to 1993, the
Board decides to performthe exam nation for inventive
step itself.

| nventive step (Article 56 EPC)

The known plasma wel ding torches (as disclosed in D1 or
D3, which are to be considered as the closest prior art
and di sclosing the features of the preanble of claiml1l)
have the di sadvantage that the filler material flowis
introduced directly by the inlet channel into the
annul ar space or chanber fromwhich it is further
distributed to the nozzle elenents. This involves a
sudden change in velocity, as the filler material is
first conveyed at high speed and then reduced in speed
so as to have an accurate feed of the material into the
pl asma at the nozzle section. This may result in

cl oggi ng, a non-constant feedrate and therefore an
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irregular supply of filler material (see e.g. patent in
suit, colum 1, lines 29 to 34, colum 2, lines 22
to 29).

The plasma wel ding torch according to claim1 sol ves
this problem by having the inlet channel divide itself
into at |east two branches, upstream of the annul ar
space or chanber, so as to "snpothen" the flow of
filler material (see patent in suit, colum 3, lines 19
to 21) on its way to the annul ar space or chanber

None of the available prior art docunents discloses, or

contains an indication to, this particular solution.

Hence, the Board cones to the conclusion that the
subj ect-matter of claim1 cannot be derived in an
obvi ous manner fromthe prior art and accordingly
i nvol ves an inventive step (Article 56 EPC)

The subject-matter of clains 2 to 7 relates to
preferred enbodi nents of the plasma wel ding torch of
claiml, thus their subject-matter also is novel and

i nvol ves inventive step.

The patent can therefore be maintained according to the
request of the Appellant.
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Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance to nmaintain
t he patent on the basis of the foll ow ng docunents:

- claims 1 to 7, filed during the oral proceedings,

- description, colums 1 to 7, filed during the oral
pr oceedi ngs,

- drawi ngs, Figures 1 to 10, as granted.

The Regi strar: The Chai r man:

M Patin P. Alting van Ceusau

2576.D



