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Summary of Facts and Subm ssi ons
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This appeal is fromthe Opposition Division's decision
to reject the opposition filed agai nst European patent
No. 0 635 565 relating to detergent conpositions

i nhi biting dye transfer.

Claim1l of the patent as granted read:

"A detergent conpositions conprising a surfactant
system wherein the surfactant can be selected from
noni oni ¢ and/ or ani oni c and/ or cationic and/or

anphol ytic and/or zwitterionic and/or sem -pol ar
surfactants and 0.01 to 10% by wei ght of a N

vi nyl i m dazol e N-vi nyl pyrrolidone copol yner having a
nmol ar ratio of N-vinylimdazole to N-vinylpyrrolidone
from1l to 0.2 characterized in that said copol yner has
an average nol ecul ar wei ght range from 5,000 to

50, 000. "

The opposition had been filed on the grounds of Article
100(a) EPC, in particular for lack of novelty and
inventive step; the notice of opposition cited, inter
alia, the foll ow ng docunents:

(1) DE-A-3 840 056,

(2) DE-A-4 027 832,

(4) H U Jager, WDenziger, Ludw gshafen/ Deutschland,
"W rkungswei se von Pol yneren mt
f ar buber t ragungsi nhi bi erenden Ei genschaften”,
Tenside Surf. Det. 28 (1991) 6, 428-433.
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During the opposition procedure documnent

(6) V. Buhler, "Kollidon", BASF, 1992,
27-30, 34-35, 194-198

was i ntroduced by the proprietor (now the respondent).

The Opposition Division found that the subject-matter
of Claiml of the patent in suit was novel and involved
an inventive step since a skilled person would not
arrive at the subject-matter of aim1l of the patent
insuit with the expectation of getting inproved
washi ng performance when considering the technical
teachi ng of documents (1), (3) and (4). Further, the

cl ai med subject-matter displays inproved clay soi
removal as a technical surprising effect.

The opponent (appellant) filed an appeal against this
decision. It submtted, in witing and orally, that the
subject-matter of Claim1 did not involve an inventive

step in view of docunment (2). It argued, in essence,

- that the Opposition Division had not correctly
eval uat ed docunent (2) which woul d suggest
copol ynmers of N-vinylimdazol e/ N-vinyl pyrrolidone
as dye transfer inhibitors;

- that the partial problemof naintaining a good
det ergency performance was sol ved by the
conpositions according to the patent in suit, but
in particular, also by those disclosed in docunent

(2);
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- t hat document (2) disclosed a | ot of copolyners
containing a proportion of at |east 50% of
N-vi nyl pyrrolidone (page 2, lines 35 to 37) which
copol ymers woul d be covered by Claim1 of the
patent in suit;

- that clay soil renoval was only a bonus effect.

The respondent refuted the argunents of the appellant.
In essence, it argued as foll ows:

The units of the proportions of the polyner
constituting the copolymer were not clear in docunent
(2). If, by reference to docunent (1), "% neant
"weight %, then the nmolar ratio of N-vinylimdazole to
N-vinyl pyrrolidone was 1.18, ie outside the clained
range. Further, it was not clear whether docunent (2)
referred to the wei ght average nol ecul ar weight or to

t he nunber average nol ecul ar weight or to the viscosity
average nol ecul ar weight. Only if the nunber average
nol ecul ar wei ght was neant in docunent (2), there would
be a small overlap with the nol ecul ar wei ght range in
the patent in suit. Anyhow, the nol ecul ar wei ght range
in the patent in suit was not an arbitrary but a

pur posi ve sel ection, as denonstrated in the
proprietor's subm ssion dated 31 May 1996

Docunent (4) taught that the effectiveness of polyners
in dye transfer inhibition increased with increasing
nol ecul ar wei ght. Therefore, there was no incentive to
sel ect a | ow average nol ecul ar wei ght as stated in the
patent in suit.

Oral proceedi ngs took place on 12 June 2003.
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The appel | ant (opponent) requested that the decision
under appeal be set aside and that the European patent
No. O 635 565 be revoked.

The respondent (proprietor) requested that the appeal
be di sm ssed.

At the end of the oral proceedings the Chairnman
announced the decision of the Board.

Reasons for the Decision

2.2

2169.D

Novel ty

The Board is satisfied that the subject-matter of
Claim1 is novel. Since during the appeal procedure
novelty was no | onger contested, no further reasons

need to be given.

| nventive step

Claim1 concerns a detergent conposition conprising a

surfactant systemand 0.01 to 10% by wei ght of a

N-vi nylim dazol e N-vi nyl pyrrolidone copol yner having a
nmol ar ratio of N-vinylimdazole to N-vinylpyrrolidone

from1l to 0.2 said copolynmer having an average

nol ecul ar wei ght range from 5, 000 to 50, 000.

In its witten subm ssions and during oral proceedings
before the Board the appellant took docunent (2) as
the starting point for evaluating inventive step. The
Board can agree to this approach.
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Docunent (2) disclosed simlar conpositions conprising
as dye transfer inhibiting polynmers hono- or copolyners
on the basis of N-vinylimdazole and/or N-vinyl-
pyrrolidone and/ or N-vinyl oxazolidone (page 2, lines 31
and 32, and Clains 1 and 2). The objective as stated in
docunent (2) was to provide a liquid, aqueous, dye
transfer inhibiting detergent having a zeolite A
content which was not inclined to sedinentation on
storage but net the requirenents of nodern |iquid
detergents (page 2, lines 19 to 21).

According to the patent in suit one of the nost

persi stent and troubl esonme problens arising around
nodern fabric | aundering operations was the tendency of
sone coloured fabrics to rel ease dye into the

| aundering solutions. The dye is then transferred onto
ot her fabrics being washed therewith (page 2, lines 11
to 13). The objective of the patent in suit was to
overcome this problem

Thus, in the light of docunent (2), the technical
probl em underlying the patent in suit nmay be seen in
the provision of an alternative detergent conposition
which was efficient in elimnating dye transfer while
not adversely affecting the overall detergency
performance (page 2, lines 35 to 37).

In the patent in suit it was stated that the
conpositions of the exanples were very good at

di spl ayi ng excel |l ent cl eaning and detergency
performance wi th outstandi ng col our-care perfornmance on
col oured fabrics and m xed | oads of col oured and white
fabrics (page 14, lines 37 to 40). In view of this
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statenment, uncontested as such, in absence of a proof

to the contrary, the Board considers that the subject-
matter of Claiml of the patent in suit plausibly

solves the technical problem as defined under point 2.3.

The question remains to be deci ded whether or not the

cl aimed solution involves an inventive step.

The appel | ant argued that the Opposition Division had
not correctly eval uated docunent (2). The conposition 1
according to docunent (2) contained a dye transfer

i nhi bitor whereas the conposition 4 did not (page 3,
table 1). The detergency performance of conposition 1
was rated as 72% refl ectance, and, thus, higher than
that of conposition 4 (69% reflectance).

It concluded that, therefore, a skilled person would
have expected that by adding such a dye transfer

i nhi bitor a good detergency performance was saf eguarded
or even inproved.

The Board does not agree with the reasoning of the
appel | ant .

Docunent (2) disclosed that the dye inhibiting

copol yners could be formed of N-vinylpyrrolidone and/ or
N-vi nyl i m dazol e and/ or N-vi nyl oxazol i done. As wel |
honmo- as co-pol yners of the cited conpounds coul d be
used. Copolyners, suitable for detergents, had a
proportion of at |east 50% of N-vinylpyrrolidone.
Sui t abl e conobnoners were vinylacetate, acrylnitrile and
mal ei ¢ anhydride. The preferred nol weight of suitable
copolynmeres was in the range of 20 000 to 200 000.



2.7.2

2169.D

-7 - T 1182/00

Det ergents containing poly-Nvinylimdazole were
preferred (page 2, lines 31 to 39).

In the witten subm ssions (grounds of appeal,

28 February 2001, page 2, paragraph 4 and the
respondent’'s reply of 24 Septenber 2001, paragraph
bridgi ng pages 3 and 4) the nmeaning of a proportion of
"at |least 50% of N-vinylpyrrolidone"” in the copol yner
was controversely discusssed (docunent (2), page 2,
line 36). There was di sagreenent whether the percentage
referred to "mol % or "weight% . According to the
appel l ant, who took the position that this percentage
referred to the nolar conposition of the copol yner,
docunent (2) suggested a | ot of copol yners contai ning
vi nyl pyrrolidone as suitabl e candi dates for solving the
techni cal problem at stake which copolynmers were al so
within the range of copolyners defined in Claim1l of
the patent in suit.

In the Board's judgnent the issue of this discussion is
of mnor inportance. |ndependently of whether "weight%
or "nol% were neant, the reference to "at |east 50%
is a clear indication that the anmpunt of

N-vi nyl pyrrolidone should predom nate over that of the
ot her conononer in the copol yner.

O mgjor inportance however is the kind of the
conononer to be selected for solving the technica
pr obl em

Having regard to the exanples of docunent (2) only the
honopol yner of poly-N-vinylimdazol e was used (see
table 1). This confirnms the preference given to this
homopol yner (page 2, line 39). So, in a first approach,
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t he skilled person would have considered this

honopol yner. Only in a further step, he would have

t aken the copolynmers into consideration. Docunment (2)

di scl osed as suitable conononers for N-

vinyl pyrrolidone "e.g. vinylacetate, acrylnitrile and
mal ei ¢ anhydride”, but not vinylimdazole. Therefore,
docunent (2) did not conprise any incentive to select a
copol ynmer of N-vinylimdazol e/ N-vinylpyrrolidone as a
dye transfer inhibiting agent apt to solve the existing
t echni cal probl em

Docunment (4) deals with the node of action of polyners
with dye transfer inhibiting properties. It discloses

t hat honopol yners of vinyl pyrrolidone performwell, but
pol yvi nyl i m dazol es perform even better as dye transfer
i nhi bitors (page 478, left-hand colum, at the end of
the summary). The honopol yners of N-vinylimdazol e and
a copol yner of N-vinylimdazole and N-vinlypyrrolidone
are the nost efficient agents in this respect (page 432,
at the mddle of the right-hand colum). A particular
N-vinylim dazol e N vinyl pyrrolidone copolyner C3 is

di sclosed in this connection for which a K-value of 97
is given (page 430, right-hand colum, table 1, and
page 431, left-hand colum, figure 13, in conbination
wi th page 431, right-hand colum, first conplete

par agraph). The K-val ue characterises the degree of

pol ynerisation and, thus, the nolar mass of the polymner
(page 430, right-hand colum, footnote). According to
docunent (6) a K-value of 97 corresponded to a

nol ecul ar wei ght of 1 000 000. As said nol ecul ar wei ght
was far outside the clained range of 5 000 to 50 0000,
docunent (4) did not give any guidance for arriving at
t he cl ai ned subject-matter even when acknow edgi ng t hat
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it discusses already a N-vinylimdazole N
vi nyl pyrrolidone copol yner.

The question is whether a skilled person would have
considered the | ow nol ecul ar range of 5 000 to 50 000
given in Caim1l of the patent in suit when searching
for a solution of the existing technical problem
According to the appellant, the skilled person would
have at least tried a copolynmer having a nol ecul ar

wei ght of 20 000 which figure is the lower [imt of the
nol ecul ar wei ght range given in docunment (2)(page 2,
lines 38 to 39).

The Board cannot accept this argunment. Apart fromthe
fact that it is already to be questioned why a skilled
per son shoul d have conbined i nformati on on nol ecul ar
wei ght ranges given in docunment (2) in respect to
particul ar classes of polynmers with the information
given in docunent (4) for a different polyner, the
latter citation disclosed that the dye inhibiting
performance of polynmers increased in line with their
nol ar mass (page 428, introduction | ast sentence and
page 433, right-hand colum, lines 12 to 13 under
point 3). Therefore, the skilled person would rather
sel ect a nol ecul ar wei ght being closer to the upper
limt of the range disclosed in docunent (2), i.e.
200 000, than to the lower Iimt, i.e. 20 000.

The appellant, by referring to the decision of the
Qpposition Division, further argued that the partial
probl em of avoiding a loss in cleaning performance of

t he detergent conposition was already solved in all the
cited prior art docunents, and in particular, in
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docunent (2) (letter of 29 February 2001, page 2,
second paragraph, first sentence).

The Board refers to table 1 of docunent (2) (page 3).
The conposition of exanple 6 contained zeolite A and
di spl ayed a detergency performance rating of 63%
whereas the conposition according to exanple 5 did not
contain zeolite A and displayed a detergency
performance rating of 51% which was the | owest rating
of all the conpositions 1 to 6. The Board concl udes
therefromthat the skilled person woul d not have
considered to dispense with zeolite A but woul d have
rather considered it to be an absolutely necessary
conponent to safeguard a satisfactory detergency
performance of the respective conposition.

However, the conpositions according to exanples | and
Il of the patent in suit did not contain zeolite A
whereas the conpositions according to exanples Il and
IV did, and in both cases i.e. with and w t hout

zeolite, the overall detergency perfornmance was good
(patent in suit, page 14, lines 38 and 39). A skilled
person could not foresee this result, which, according
to the Board's judgenent, is due to the presence of the
particul ar copol ynmer according to aim1l of the patent

in suit.

Since the overall detergency performance was obtai ned
i ndependently of the presence of zeolite A the
findings of the Opposition Division that the overal
detergency performance was not adversely affected were
not obj ectionabl e.
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The appel lant further argued that the clay soil renoval
obtained with the conpositions according to the patent
in suit was only a bonus effect.

Wiile this issue is no |onger of inportance in view of
t he above considerations it is appropriate to note that
the data submtted by the respondent under cover of the
letter dated 31 May 1996 showed that a copol ymer having
a nol ecul ar wei ght of 10 000 to 15 000 falling thus

wi thin the clained nol ecul ar weight range of 5 000 to
50 000 showed a better performance in renoving
particulate clay stain than a pol ymer having a

nol ecul ar wei ght of 60 000 i.e. outside the clained
range. This proves that the selection of the nol ecul ar
wei ght of the respective copol yner was deci si ve.

It follows that documents (2) and (4) - alone or in
conmbi nation - would not have |led the skilled person to
suggest, with a reasonabl e expectation of success, the
claimed subject-matter as a solution to the existing
techni cal probl em

As can be seen below, this result remains the sane when
al so consi dering docunent (1), e.g. by taking it as the

starting point for evaluating inventive step.

Docunent (1) relates to dye sensitive textile
materials. Its objective was the inhibition of dye
transfer (colum 1, lines 1 to 5).

Thi s probl em was sol ved by using particular m xtures of
anionic and nonionic tensides in specified ratios in

t he presence of water sol uble dye inhibiting polyners
(the paragraph bridging colums 1 and 3, and col umm 3,



2169.D

- 12 - T 1182/00

lines 39 to 46). Wiereas the gist of the disclosure in
docunent (1) is the nature and the respective anounts
of the tensides, possible classes of dye transfer

i nhi biting polynmers are nmentioned in passing as
fol |l ows:

"The wat er sol uble polyners used as dye transfer
inhibiting agents are the ... active substances

pol yvi nyl i m dazol e and pol yvi nyl oxazol i done and
copolynmers on the basis of N-vinylimdazole, or N

vi nyl oxazol i done with at |east 50 wei ght % of N-

vinyl pyrrolidone as well as, in particular, polynmers on
the basis of N-vinylpyrrolidone. Such a polyner
conponent may have a nol weight of about 10 000 to

1 000 000. Suitable honopol ymers have a nol wei ght of
about 15 000 to about 700 000. Copolyners, which are
suitable for the washing process ... , have a portion
of at least 50 weight % of N-vinylpyrrolidone based on
t he copol yner. Suitable conononers are e.g.
acrylnitrile and mal ei c anhydride. The preferred nol
wei ght of suitable conononers is fromabout 20 000 to
about 200 000. Particularly well perform ng

honopol yners have e.g. a nol weight of from30 000 to
about 600 000, in particular, about 40 000" (colum 3,
lines 46 to 66).

In the light of document (1), the problemunderlying
the patent in suit was the provision of an alternative
det ergent conposition efficient in elimnating dye
transfer while not affecting the overall detergency
per f or mance.

In the Board's judgenent, there was no gui dance in
docunent (1) neither to the selection of the particul ar
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conononers nor of the ratio of N-vinylimdazole to
N-vi nyl pyrrolidone nor to the average nol ecul ar wei ght.

2.11 For all these reasons, the subject-matter of Claim1l
i nvol ves an inventive step and thus neets the

requirenments of Article 56 EPC.

The dependent clainms 2 to 7 refer to specific
enbodi nents of Caim1l and derive their patentability

fromdaiml.

Or der

For these reasons it is decided that:

The appeal is dism ssed

The Regi strar: The Chai r man:

G Rauh P. Krasa
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