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Summary of Facts and Subm ssi ons

1212.D

The appeal is fromthe decision of the Opposition

Di vi sion posted on 22 Septenber 2000 to revoke European
patent No. O 548 714, granted in respect of European
pat ent application No. 92 121 187.6.

In the decision under appeal the Opposition Division
considered that claim1 of the main request filed with
| etter dated 23 June 2000, |acked novelty in the |ight
of the disclosure of docunent:

D1: US- A-4 687 478.

In its decision the Qpposition Division al so comented
on the docunents cited during the oral proceedings held
on 27 July 2000, in particular:

D2: SE-B-379 635, with English translation;

D8: EP- A- 397 110;

D11: US-A-4 798 603;

and stated that these docunents were not nore rel evant
t han D1.

The appel | ant (patentee) | odged an appeal against this
deci sion, received at the EPO on 1 Decenber 2000, and
si mul t aneously paid the appeal fee. The statenent
setting out the grounds of appeal, with which the
appel lant filed new main and auxiliary requests, was
received at the EPO on 1 February 2001

In an annex to the sunmons for oral proceedings
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pursuant to Article 11(2) Rules of Procedure of the
Boards of Appeal the Board expressed its prelimnary
opi nion according to which it would appear that claim1l
of all requests did not neet the requirenments of
Article 123(2) EPC and that the objections raised by

t he respondents under Article 83 and 84 needed further
di scussion. In respect of novelty the Board stated that
if it should conme to the conclusion that novelty over
D1 was given, then it would appear that the case should
be remtted to the departnent of first instance for
further consideration, in particular because the
deci si on under appeal neither took into consideration
the alleged prior uses, nor the question of inventive
st ep.

New clainms 1 to 28 and amended description pages 2

and 3 according to a revised main request were filed by
the appellant with |etter dated 28 February 2003. New
first and second auxiliary requests were also filed.

Oral proceedi ngs took place on 2 April 2003.

The appellant filed newclainms 1 to 3 replacing the
previous clainms 1 to 3 of the main request filed with
letter dated 28 February 2003. He requested that the
deci si on under appeal be set aside, that novelty be
recogni sed for the clains of either the main request as
amended during oral proceedings or of the auxiliary
requests previously filed, and that the case be
remtted to the first instance for consideration of

i nventive step.

Respondents | and 1l (opponents | and Il1) requested
that the appeal be di sm ssed.
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Respondents Il and 1V (opponents Il and IV) did not
attend the oral proceedings as announced with letters
dated 24 March 2003 and 9 January 2003, respectively.
The proceedi ngs were continued without them (Rule 71(2)
EPC). During the witten proceedi ngs the respondent II
did not file any subm ssions in respect of the appeal.
Respondent |V requested that the appeal be dism ssed.

Claim 1l of the main request reads as foll ows:

"A sanitary napkin (10, 10', 110, 210, 410) configured
to absorb nenstrual fluid discharged by the body during
a nenstrual period conprising a |iquid-perneable cover
(11, 111, 211, 416), a liquid-inperneable baffle (14,
412), a first absorbent layer (12, 212, 418) and a
second absorbent |ayer (13, 420) positioned between
said baffle and said first absorbent |ayer, wherein
sai d second absorbent |ayer (13, 420) has a higher rate
of wicking a liquid fromthe center to its latera

edges (18, 19) than said first absorbent |ayer (12,

212, 418), and said second absorbent |ayer (13, 420) is
wi der along its central transverse axis than said first
absorbent |ayer (12, 212, 418), said central transverse
axis of said second absorbent |ayer generally lining up
with the central transverse axis of the sanitary napkin
(10, 10', 110, 210, 410), characterised in that, in
position in a user's undergarnent, the |lateral edges
(18, 19) of the second absorbent |ayer (13, 420) are
visible to the user when she | ooks down onto the top of
the sanitary napkin (10, 10", 110 210, 410), such that
menstrual fluid detected near the | ateral edges (18,

19) of the second absorbent |ayer (13, 420) indicates
to the user that the sanitary napkin needs replacing.”

In support of its main request the appellant relied
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essentially on the foll ow ng subm ssions:

The definition of claiml1 was supported by the
application as filed. Concerning the |iquid-perneable
cover, it was clear that a certain selection of
materials should be made, as the cover should not be
conpl etely maski ng but should allow the user to see the
| ateral edges of the second absorbent |ayer. The
skilled person would i medi ately know what materials to
use for that purpose. Although it was essential for the
performance of the clained invention to provide a
second absorbent |ayer wi der than the first absorbent

| ayer, the patent in suit did not disclose that this
feature al one was responsible for the intended purpose
of allow ng visual inspection of the |ateral edges of

t he second absorbent |ayer. As regards the rate of
wicking referred to in claiml, this was a feature
already defined in claim1l as granted and thus not open
to objections under Article 84 EPC according to the
established case law. Anyway, it was clear for a

skill ed person what was neant by materials having
different rates of w cking.

Moreover, the patent in suit did not specify that only
| arge anounts of nenstrual fluids should be visible. If
claim1 as anended could be construed to include the
possibility that even tiny anmounts of nenstrual fluids
were visible, this also applied to claim1l as granted.
Therefore the anendnents did not extend the protection
conferred.

The disclosure in the prior art, in particular in D1

and D2, of the materials used for the absorbent |ayers
did not constitute a direct and unanbi guous di scl osure
of their relative wicking rates. In this respect, the
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patent in suit enphasized that the values relating to
absorbency and wi cking rates were relative for any
particul ar style of absorbent article and that one
particul ar style of absorbent article mght utilize the
sanme material in its second absorbent |ayer as that
utilized as the first absorbent |ayer in another
absorbent article. Furthernore, there was no direct and
unamnbi guous di sclosure in D1 that the edges of the
second absorbent |ayer were visible. This effect could
only be obtained by selecting a |iquid-perneable cover
whi ch did not mask the underlying absorbent layer. In
fact, covers that would mask the absorbent |ayer did
exi st, as acknow edged in the patent in suit.

In D2, noreover, the second absorbent |ayer was covered
by two | ayers, the topsheet and a soft paper |ayer, and
was consequently nmasked fromthe user. The enbodi nents
of D8 and D11 relied upon by the respondents referred
to diapers, not to sanitary napkins. Transferring
features of those enbodinents to sanitary napkins woul d
necessitate significant changes in the structure which
were not disclosed in D8 and D11. Furthernore, these
docunent s di scl osed absorbent structures conposed of
two |ayers providing a capillary gradient for draw ng
fluid fromthe top to the | ower absorbent zones of the
di aper. There was no disclosure of the relative rate of
wi cking in a transverse direction.

The argunents of respondent | can be sunmmarized as
foll ows:

The feature of claiml that the |ateral edges of the
second absorbent |ayer were visible to the user
contravened Articles 83 and 84 EPC because it was not

cl ear whether this was due to the inherent transparency
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of all conventional cover materials for absorbent
articles or whether a specific selection anong those
cover materials was necessary. In any case, the patent
in suit disclosed that the only reason why the | ateral
edges of the second absorbent |ayer were visible was
that the latter was wider than the first absorbent

| ayer. Furthernore, it was not clear how the rate of
wi cki ng shoul d be neasured, contrary to the
requirenents of Article 84 EPC. The patent in suit

di scl osed to neasure the stain of liquid for a liquid
up-take at different tines, but was silent about what
specific time should be taken into consideration for
determ ning the rate of w cking.

D1 di scl osed a sanitary napkin having a |iquid-

per neabl e cover nade of any materials conventional in
the art. Al such materials were sufficiently
transparent in order to allow visual inspection of the
under|yi ng absorbent |ayers. The second absorbent |ayer
was preferably a tissue paper sheet which had

i nherently a higher wicking rate than the first
absorbent |ayer, which preferably was of fluff pulp.
The higher wi cking rate of tissue over fluff was best
illustrated by Table 2 of the patent in suit. The edges
of the second absorbent |ayer were at a position
corresponding to the crinping |ines, which constituted
a barrier to the further lateral w cking of fluid.
Fluid detected near these edges constituted an

i ndication that the sanitary napkin needed repl acing.
Therefore, the subject-matter of claim1l was not novel.
It also | acked novelty over the disclosure of docunents
D2, D8 and Dl11. Indeed, D2 disclosed a sanitary napkin
whi ch, as the sanitary napkin of D1, conprised an
absorbent core made of fluff pulp and a second
absorbent |ayer consisting of wet-strong soft paper, ie
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ti ssue. The edges of the second absorbent |ayer were

vi si bl e through the |iquid-perneable cover and the soft
paper |ayer enclosing the absorbent |ayers. D38 rel ated
to absorbent articles and in particular to sanitary
napki ns, conprising a conventional |iquid-perneable
cover and an absorbent structure with an upper |ayer
having a |ower capillary attraction, and therefore a

| oner rate of w cking, than the |lower |ayer which edges
were visible to the user. Simlarly, D11 disclosed a
sani tary napkin conprising an absorbent structure with
an upper layer having a lower capillary attraction than
t he | ower | ayer.

Respondent 111 concurred with the argunmentation of
respondent | and additionally submtted that according
to the definition of claim1l even tiny anmounts of
menstrual fluid could be detected by the user near the
| ateral edges of the second absorbent |ayer. However,
granted claim1l, when read in the |light of the
description, only enconpassed the possibility that

| arge anounts of nenstrual fluids were visible.
Therefore, the amendnents resulted in an extension of
t he scope of protection, contrary to Article 123(3)
EPC.

It was not clear, contrary to the requirenents of
Article 84 EPC, whether the follow ng definition of
claim11l: "such that nenstrual fluid detected near the
| at eral edges of the second absorbent |ayer indicates
to the user that the sanitary napkin needs repl aci ng”
referred to a property of the whol e napkin or rather
sought to define a feature of the |iquid-perneable
cover only. In any case, this definition could not be
relied on for establishing novelty, because the patent
in suit did not disclose howto provide a |iquid-
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perneabl e cover fulfilling the above-nentioned purpose,
contrary to Article 83 EPC

As regards novelty, respondent 11l stressed the fact
that D1 explicitly disclosed to use the same materials
of the patent in suit, in particular fluff pulp and
tissue, for making the sanitary napkin. If the
materials were the sane, also the sanme function was
unequi vocal |y obtained. If the prior art did not

di sclose to visually inspect the sanitary napkin for an
indication that it needed replacing, this could not
inmply that the clainmed sanitary napkin was novel, but
only that the particul ar use was novel. In respect of
D8 and D11, although the enbodi mrents shown therein were
of diapers rather than sanitary napkins, it was clear
for the skilled person that the teaching of these
docunents was to be seen in the construction of the
absorbent structure. This teaching could be applied
directly to sanitary napkins, which were explicitly
cited in D8 and Di1.

Respondent 1V only filed witten subm ssions in respect
of the appellant's main and auxiliary requests filed
with the grounds of appeal. In respect of the main
request, respondent IV argued that it |acked novelty
over the disclosure of docunent D1. D1 disclosed the
use, in a sanitary napkin, of the sanme absorbent
materials as those specified in the patent in suit, and
t herefore the w cking properties of the known sanitary
napki n inevitably corresponded to those of the clained
sanitary napkin. Furthernore, D1 disclosed the use of a
formed filmas the |iquid-perneable cover. The term
"film inplied that it had m nor thickness which
directly resulted in the desired characteristic of

t ransparency.
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Reasons for the Decision

1. The appeal is adm ssible.
2. Amendnents - main request
2.1 Claim1 includes all the features of clains 1 and 2 of

the application as filed. It is further restricted by
the addition of features taken fromthe description of
the application as filed, see in particular page 1
first paragraph; the paragraph bridgi ng pages 4 and 5;
page 8 penul timate paragraph.

Dependent clainms 2 to 28 are based upon clains 3 to 21,
24 to 27, 29, 30, 31 of the applications filed.

The description is anended to adapt it to the
amendnents made to the clains.

Therefore, the amendnents nade in accordance with the
mai n request do not give rise to objections under
Article 123(2) EPC

2.2 Since claim1l has been anmended in respect of claim1l as
granted by way of introduction of additional features,
t he amendnents do not result in an extension of the
protection conferred so that no objections under
Article 123(3) EPC ari se.

2.3 Respondent |11 submtted that granted claim1, when
read in the light of the description, only enconpassed
the possibility that |arge amounts of nmenstrual fluids
were visible, whilst claim1 was so general to

1212.D Y A
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enconpass also the possibility that tiny amunts of
menstrual fluid were visible.

Neither claim1l as granted nor claim1 as anended

i ncludes any specifications as to the anmount of
menstrual liquid that should be visible. Since noreover
no substantial anendnents of the description have been
made, there cannot be an interpretation of anmended
claim1 in the light of the description in respect of
the quantity of menstrual fluid that should be visible
to the user, which is different fromthe correspondi ng
interpretation of claim1l as granted. Therefore, there
can be no question of a broader extent of protection
conferred by anended claim 1.

Sufficiency of disclosure (Article 83 EPC) - main
request

The question of sufficiency of disclosure was raised by
respondents | and Il in connection with the anmendnent
of claim1l introducing the feature that the latera
edges of the second absorbent |ayer were visible to the
user when she | ooks down onto the top of the sanitary
napki n.

The patent in suit discloses specific exanples of
materials suitable for the |iquid-perneable cover (see
page 4, lines 4 to 11). In the Board's view, there is
no difficulty for the skilled person to provide any of
these materials in a formsuitable for being used as a
cover which allows visual inspection of the underlying
| at eral edges of the second absorbent |ayer. Once a
specific material has been selected by the skilled
person, it is only necessary to ensure that it is
formed in a shape which is thin enough and/or that it
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is of a colour which allows the |ateral edges of the
second absorbent |ayer and any nenstrual fluid absorbed
by the latter near the lateral edges to be seen through
t he I'iquid-perneable cover. In fact, the respondents |
and I'll thenselves admtted that the topsheets usually
provided in sanitary napkins are inherently
sufficiently transparent to allow visual exam nation of
t he underlying absorbent | ayers.

Therefore, the amendnents do not give rise to
obj ections under Article 83 EPC

Clarity (Article 84 EPC) - main request

Respondent | submitted that it was not clear how the
rate of w cking should be neasured and therefore
claiml was not clear.

However, the claimrequires that a differential between
the rates of wicking of the first and second absor bent
| ayer be established. For determ ning whether such a
differential exists it is not necessary to refer to a
particul ar nmethod of neasuring the rate of wicking; it
is only necessary that the neasurenents of the rates of
wi cking are carried out under simlar conditions, in
particul ar that the neasurenents of the stain for a
liquid up-take are taken at the sane tine after each
up-take. It follows that the objection of the
respondent 1 is unfounded.

Respondent |11 submtted that it was not clear whether
the definition of claim11 that nmenstrual fluid detected
near the |ateral edges of the second absorbent |ayer
indicated to the user that the sanitary napkin needed
replacing referred to a property of the whole napkin or
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rat her sought to define a feature of the |iquid-
per meabl e cover only.

This definition refers to a result which can be
achieved, in use, with a sanitary napkin having the
technical features defined in claiml. If the napkin
conprises a second absorbent |[ayer which is w der and
has a higher rate of wicking fromthe center to its

| ateral edges than the first absorbent |ayer, and a
liquid permeabl e cover which is such that the |ateral
edges of the second absorbent |ayer are visible to the
user, then it is possible, in use, to detect nenstrual
fluid near the | ateral edges of the second absorbent

| ayer. Since noreover the second absorbent |ayer has a
hi gher rate of wcking fromthe center to its |ateral
edges than the first absorbent |ayer, nenstrual fluid
can reach the |ateral edges of the second absorbent

| ayer faster than fluid that remains in the first
absorbent | ayer (see page 3, lines 9 to 13, of the
patent in suit). As a consequence, the presence of
menstrual fluid near the | ateral edges can constitute
the indication for the user that the sanitary napkin
needs replacing (see page 3, lines 13 to 15 of the
patent in suit). The above-nentioned definition further
inplies that the di mensions of the absorbent |ayers
shoul d be such that the presence of nenstrual fluid
near the |ateral edges effectively constitutes the
indication for the user that the sanitary napkin needs
repl aci ng. However, it is clear that no further
features of the napkin or of the |iquid-perneable cover
are inplied by the above nentioned-definition, and
therefore no anmbiguity such as that pointed out by
respondent 111 arises in connection therewth.

Thus, the Board finds that the anendnents made are not
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obj ectionabl e under Article 84 EPC.

Novel ty

Using the wording of claim1, docunent D1 discl oses
(see Figures 1, 2) a sanitary napkin configured to
absorb menstrual fluid discharged by the body during a
menstrual period conprising a |liquid-perneable cover
(topsheet 214), a liquid-inperneable baffle

(backsheet 218), a first absorbent |ayer (absorbent
core 216) and a second absorbent |ayer (flap absorbent
core 230) positioned between said baffle and said first
absorbent | ayer (and garnent attachnment panels 224,
224" constructed fromthe same nmaterial as the baffle
and the liquid perneable cover) wherein said second
absorbent |ayer (230) is wider along its central
transverse axis than said first absorbent |ayer, said
central transverse axis of said second absorbent |ayer
generally lining up with the central transverse axis of
t he absorbent article.

D1 discloses (see colum 4, lines 55 to 58) that the
absorbent core 216 (first absorbent |ayer) can conprise
any materials used in the art, preferably fibrated
comm nution pulp (airfelt) and that (see colum 6,
lines 35 to 38) the flap absorbent core 230 (second
absorbent | ayer) can be nmade of any of the materials
used for nmaking the absorbent core 216, preferably a

ti ssue paper sheet.

The respondents |, |1l and IV submtted essentially
that the material (tissue) preferably used in D1 for

t he second absorbent |ayer inherently had a higher rate
of wicking a liquid than the material (pulp) preferably
used for the first absorbent |ayer. However, as
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submtted by the appellant, a sane material can be used
for the manufacture of absorbent |ayers having
different wicking rates, since it is not the materi al
al one that determ nes the w cking properties of the
absorbent | ayer, but also other paraneters such as the
degree of conpression of the material (density) in the
| ayer, the specific conposition of the material, the
orientation of fibres. Thus, the disclosure of the

mat eri als used for the absorbent |ayers cannot be
regarded to constitute a clear and direct disclosure of
the relative wicking rate of the absorbent |ayers from
the center to the |l ateral edges. Neither have the
respondents submtted any evidence in support of the
allegation that if the materials disclosed in D1 are
used for manufacturing the first and second absor bent

| ayers, then the second absorbent |ayer always has a

hi gher rate of wi cking than the first independently
fromany other factors. The exanples given in the
patent in suit (Tables 1 and 2 on pages 8 and 9) nerely
show that the specific tissues used therein have a

hi gher rate of w cking than one kind of fluff (Kotex
maxi fluff insert). These exanples, because of their
specific nature, cannot however be generalised and
cannot therefore constitute the above-nenti oned
evidence. It follows that it cannot be concl uded that
Dl clearly and directly discloses the feature of
claim1l1 that the second absorbent |ayer has a higher
rate of wcking a liquid fromthe center to its latera
edges than said first absorbent |ayer. For this reason,
considering that according to the established case | aw
of the Boards of Appeal (see eg T 511/92) the subject-
matter of a claimis deprived of novelty only if its
features are clearly and directly disclosed by the
prior art, the Board is satisfied that the subject-
matter of claim1l is novel over DL.
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Mor eover, the respondents submtted that all the
materials used in D1 for the |iquid-perneable cover
were sufficiently transparent in order to allow visua

i nspection of the underlying absorbent |ayers. D1

di scl oses that the topsheet (Iiquid-perneable cover)
can be made fromany of the materials conventional for
this type of use, in particular woven and nonwoven

pol yester, pol ypropylene, nylon, rayon and forned (ie
apertured) thernoplastic films (see colum 4, lines 4
to 9). However, also in this case D1 refers only to the
materi al used, and does not give all the specifications
of the topsheet necessary to conclude clearly and
directly that the latter allows to see the |ateral
edges of the underlying second absorbent |ayer. |ndeed,
it is not only the material or the presence of
apertures per se in the topsheet that are determ ning
in this respect, but also the thickness and density of
the material, as well as the pignentation of the
fibers, and the di nensions and | ocation of any
apertures provided in the topsheet. Since any

i nformati on about the actual transparency of the
topsheet is mssing in D1, the generic disclosure of D1
does not take away the novelty of the clainmed feature
relating to the visibility of the |lateral edges of the
second absorbent layer. Finally, in its decision the
OQpposition Division considered that "the thickness of
the cover material is not so relevant since all these
topsheets will be made within a certain range. The
transparency is nore dependent on the material and the
presence of apertures than on the thickness". However,
it is not excluded that the thickness plays a certain
role, even in the range of thicknesses usually adopted
for topsheets of sanitary napkins, and therefore the
statenent of the Opposition Division has to be regarded
as a nere allegation. It follows that it cannot be
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concluded that Dl clearly and directly discloses the
feature of claiml that, in position in a user's
undergarnent, the | ateral edges of the second absorbent
| ayer are visible to the user when she | ooks down onto
the top of the sanitary napkin.

As a consequence of the fact that D1 does not disclose
t he above-nentioned features of claim1l1, it nust be
concluded that there is no clear and unanbi guous

di scl osure that the sanitary napkin of Dl is such that
menstrual fluid can be detected near the |ateral edges
of the second absorbent |ayer, thereby indicating to

t he user that the sanitary napkin needs repl acing.

As regards docunent D2, reference is nmade to the
English translation, which is assuned to be correct
since this has not been contested.

D2 discloses a sanitary napkin conprising a |iquid-

per neabl e cover (6), a liquid-inperneable baffle (10),
a first absorbent layer (1) made of fluff (see page 2,
line 22) and a second absorbent |ayer (stiffening

| ayer 2) nade of wet strong soft paper (see page 2,
line 25) positioned between said baffle and said first
absorbent |ayer, wherein said second absorbent |ayer
(2) is wider along its central transverse axis than
said first absorbent |ayer. However, the disclosure in
D2 of the materials used for the absorbent |ayers
cannot be regarded to constitute a clear and direct

di sclosure of their relative wicking rate (see

point 5.1 above). Mreover in D2 the second absorbent

| ayer (2) is covered by a soft paper layer (4) and by a
cover (6) nmade of a nonwoven material (see page 3,
lines 2, 3, 9 and 28 to 30). Also here, the general

di scl osure of the materials for the layers covering the
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second absorbent |ayer (2) does not constitute a clear
and direct disclosure that the latter is visible
t hrough said two | ayers.

Docunent D8 di scl oses (see Figures 1, 2) an absorbent
structure (page 4, line 28) conprising a topsheet (28),
a liquid-inperneabl e backsheet (30), a surge nmanagenent
portion (46) being a first absorbent |ayer and a
retention portion being a second absorbent |ayer
posi ti oned between said baffle and said surge
managenment portion.

Various materials for the topsheet are disclosed in D8
(see page 5, lines 23 to 32). However, as explained
above (see point 5.1), the general disclosure of the
materials for the topsheet does not constitute a clear
and direct disclosure that the |ateral edges of an
underlyi ng absorbent |ayer are visible through it.
Furthernore, D8 (see page 7, line 55 to page 8, line 4)
di scl oses that the surge nanagenment portion has and

mai ntains a capillary attraction which is |ower than
that exhibited by the retention portion, whereby |iquid
surges occurring in the target zone tend to be desorbed
nore readily fromthe surge managenent portion and into
the retention portion. However, this disclosure relates
to the capillary attraction in the vertical direction
fromthe surge managenent portion to the retention
portion. There is no clear and direct basis to concl ude
that it also relates to a simlar capillary attraction
in transversal direction (fromthe center towards the

| at eral edges).

A di scl osure anal ogous to that of D8 is found in D11
(see colum 1, line 7; colum 4, lines 60 to 66;
colum 11, lines 14 to 21), which shows (see Figure 1)
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an absorbent body conprising topsheet (14), first
absorbent |ayer (18), second absorbent |ayer (16) and a
backsheet (12 in Figure 4).

D11 additionally discloses ranges for fiber denier,

t hi ckness and pore size of the topsheet (see colum 4,
lines 29 to 68), yet there is no evidence that by
freely selecting val ues anong these ranges a topsheet
i s obtained which allows visual exam nation of the

| ateral edges of an underlying absorbent |ayer.

Moreover, D11 specifies that in the absorbent article a
gradi ent of decreasing pore size is provided as liquid
nmoves fromthe first to the second absorbent | ayer (see
colum 7, lines 27 to 41). Also here, analogously to
D8, the disclosure relates to a pore size gradi ent
providing a preferential flowin a vertical direction
away fromthe topsheet. There is no clear and direct
basis to conclude that it relates to a pore size

gradi ent also providing a higher rate of wi cking of the
second absorbent |layer fromthe center to its |lateral
edges.

Furthernore, the specific exanples given in D8 and D11
of topsheets and absorbent |ayers refer to diaper
articles (see D8, page 4, lines 26 to 29; see D11,
colum 2, lines 57 to 60). Both D8 and D11 di scl ose
that the invention also applies to sanitary napkins;
however this only inplies that the absorbent structures
conceptual |y disclosed therein can be used for sanitary
napki ns, not that any specific conponent disclosed for
use in diapers (eg an absorbent core having a given

t hickness) is as such practically suitable for sanitary
napki ns configured to absorb nenstrual fl uid.
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5.4 It follows that the subject-matter of claim1l and of
dependent clains 2 to 28 in accordance with the main
request is found to be novel over the disclosure of DI,
D2, D8 and D11.

6. As regards novelty, the Opposition Division has not
considered the allegations of prior uses. Neither has
it considered the question of inventive step.
Furthernore, the appellant requested that the case be
remtted to the first instance for consideration of
inventive step. For these reasons, the Board of Appeal
finds it appropriate to remt the case to the
Qpposition Division for further prosecution on the
basis of the requests filed by the appellant in the
appeal proceedings.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance for further
prosecuti on.

The Regi strar: The Chai r man:

R Schumacher P. Alting van Ceusau
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