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Summary of Facts and Submn ssions
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The appeal lies fromthe decision of the Exam ning
Division to refuse the European patent application

No. 93 920 869.0 with the international publication No.
WD 94/ 16053 and the title "Procedure for treatnent of
seed material to be germ nated".

The original Applicants were Oy Pani nol aboratori o-
Bryggeril aboratorium Ab. During the exam nation
procedure, the application was assigned to Quest

I nternati onal Nederl|and BV.

The Exam ning Division cane to the concl usion that
claims 1 and 2 then on file |acked novelty over the
teachi ng of document (4) (see below) while clains 3 to
5 lacked inventive step, docunent (4) being the cl osest
prior art.

The Assignees filed a notice of appeal, paid the appea
fee and filed a statenent of grounds of appeal. It was
requested that the Board set aside the decision under
appeal and grant a patent on the basis of the
application "in the formpresently on file".

The Board sent a communi cati on pursuant to

Article 11(2) of the Rules of procedure of the Boards
of Appeal conveying its prelimnary non-binding

opi nion, together wth the summons to oral proceedings.

The application was assigned back to the origina
Applicants who infornmed the Board with the |etter dated
13 Mai 2002 that they would not attend oral proceedings
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and that a deci sion should be reached i n accordance
with the state of the file. A new set of three clains
was submtted in replacenent of the set of clains on
file.

Caim1l of the new request read as foll ows:

"1. A procedure for treatnent of seed nmaterial to be
germ nated, characterized in that to the barley kernels
in a mlting process or seed material going to be
converted to sprouts intended to serve as nutrition, is
added in connection with the germ nated process, a

| actic acid bacteria preparation or a preparation
produced by lactic acid bacteria derived from species
Lact obacillus plantarum (DSM 7388) which has an effect

i nhi biting mcrobial growth."

Caim2 related to the further feature of the process
of claim1l that the lactic acid bacteria preparation or
the preparation produced by lactic acid bacteria
derived from speci es Lactobacillus plantarum (DSM 7388)
had an effect inhibiting the gromh of Fusarium noul ds.
Caim3 related to the further feature of the process
of claim2 that either preparation was added in the
steeping step or in the germ nation step.

The docunent which is referred to in the present
decision is docunent (4): EP-A-0 162 805.

The argunents by the Appellants (Applicants) nay be
summari zed as foll ows:

- The subject-matter of clains 1 to 3 was novel as
the prior art did not disclose the specific
Lact obaci |l us species with which the clained
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process was to be carried out.

- The inventive step of the clainmed process resided
in the excellent mcrobicidal activity and/or
i nhi bitory properties of Lactobacillus plantarum
DSM 7388:

Table 1 showed that its mcrobicidal activity as
neasured by the disk nethod was 12 to 26% hi gher
than that of other tested species.

Tables 2 and 3 showed that its m crobicida
activity agai nst Fusarium noul ds i nducing beer
gushi ng was the best.

Figure 6 showed that it was better than another
| act obacillus at inproving nmash filtration.

Table 4 confirnmed that it caused inhibition of the
grow h of food stuff pathogens and m crobes
detrinmental to foodstuff.

Exanple 5 confirnmed its excellent inhibitory effect
on the mcroflora of malting, filtration of mash
and on malt quality.

The Appel |l ants requested that the decision of the
Exam ni ng Division be set aside and that a patent be
granted on the basis of the set of three clains filed
with their letter dated 13 May 2002.

Reasons for the Decision

1498. D
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Claimrequest filed with letter dated 13 Mai 2002

Formal requirenents; Articles 123(2) and 84 EPC

1. A basis for the subject-matter of clains 1 to 3 1is
found in the application as filed in the passage
bridging page 5, line 34 to page 6 line 5 as well as
page 6, lines 13 to 18 and page 10, |ines 29 and 30.
The requirements of Article 123(2) EPC are fulfill ed.

2. In the light of the description, in particular
Exanple 5, it is clear that the term"...derived from
speci es Lactobacillus plantarum (DSM 7388)..." in the

expr essi on a lactic acid bacteria preparation or a

preparation produced by lactic acid bacteria derived

from speci es Lactobacillus plantarum (DSM 7388)..."
applies to the lactic acid bacteria preparation as well
as to the preparation produced by |actic acid bacteri a.
Clains 1 to 3 fulfill the requirenents of Article 84
EPC.

Novelty; Article 54 EPC

3. No docunents of the state of the art on file disclose a
procedure for treatnent of seed material wherein the
seeds are treated with Lactobacillus plantarum DSM 7388
in connection with the germ nation step. The subject-
matter of clains 1 to 3 is novel (Article 54 EPC).

I nventive step; Article 56 EPC
4. The cl osest prior art is docunent (4) which describes a

process for the conservation of germ nated seeds which
i ncludes treating these seeds with lactic acid bacteria

1498. D Y A
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(lactobacilli or lactic streptococci) after germ nation
has taken place (page 6, lines 1 to 11, page 11,

lines 8 to 11). This treatnment is said to elimnate the
need for sterilisation (see, for exanple, page 12,
lines 7 to 10) ie it prevents the nultiplication of
unwant ed m crobes.

Starting fromthe closest prior art, the problemto be
sol ved may be defined as setting up a process for
produci ng germ nated seeds free of contam nation.

The solution provided is to treat the seeds in
connection with the germ nation process with a specific

| actic acid bacteria: Lactobacillus plantarum DSM 7388.

In the Board's judgnent, the person skilled in the art
aware from docunent (4) of the inhibitory effect of

| actic acid bacteria on mcrobes likely to devel op on
germ nated seeds and wanting to prevent mcrobia

devel opnent during germnation would find it obvious to
try and use lactic acid bacteria for their purpose; al
the nore so, that the state of the art does not report
any deleterious effect of lactic acid bacteria on the
germ nation process per se and that testing the
properties of these bacteria in this respect (ie adding
themto seeds at the onset of germnation) is a matter
of routine experinentation. Thus, the use of l|actic
bacteria in a process for producing germ nated seeds,
in order to inhibit mcrobial growh is not considered
to involve inventive skills.

The Appel lants argued that the specific Lactobacillus
strain (DSM 7388) with which the clainmed process is to
be carried out had surprisingly good inhibitory
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properties which justified acknow edgi ng i nventive
st ep.

The inhibitory properties of Lactobacillus plantarum
DSM 7388 are described in the exanples given in the
pat ent application:

- Tabl e 2 shows that Lactobacillus plantarum DSM 7388
(identified in the table as Lactobacillus E-76) has
the sane inhibitory effect as two ot her
| actobacilli strains: Lactobacillus curvatus E-391
and Lactobacillus plantarum E-98, against all gram
negati ve bacteria tested including Enterobacter
aggl onerans, said effect being neasured by the
turbi donmetric nethod. Using the di sk nethod
(Table 1), 12% nore inhibition of Enterobacter
aggl onerans is achieved with Lactobacillus
pl ant arum DSM 7388 than with Lactobacill us
pl ant arum E-98 (Lactobacillus curvatus not being
tested). This effect being quite small and not
observed by the turbidonetric nethod, it is not
consi dered to be neani ngful.

- Figure 6 shows the results of an experinent wherein
the effect of Lactobacillus plantarum DSM 7388 and
Lact obacil l us pl antarum E-98, of suppressing retard
in mash filtration is tested. As this retard is
known to be caused by gram negative bacteria (see
Legend to Table 2), the experinent is an indirect
nmeasurenent of the inhibitory effect of both
| actobacilli on said bacteria. From studying the
curves depicting the amount of filtrated mash as a
function of time, it is not evident that when the
seeds used to produce the nash have been treated
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wi th Lactobacillus plantarum DSM 7388 or with

Lact obacillus plantarum E-98 (curves F and G, the
delay in mash filtration is significantly reduced
conpared with the delay observed in the controls
(curves A and B) which the Board takes to be
representative of the tine needed for mash
filtration when the seeds used to produce the mash
have not been treated with lactic acid bacteria.
Alternatively, if the control curve is that

| abel  ed "poor", then it nust be concl uded that
bot h Lact obacillus plantarum DSM 7388 and E-98
suppress this delay to about the sane extent.

- The inhibitory effects of Lactobacillus plantarum
DSM 7388 and E-98 and of Lactobacillus curvatus
E- 391 on Aspergillus niger are about identica
(Table 2). DSM 7388 is better than Lactobacill us
curvatus E-391 at inhibiting the growth of Fusarium
moul ds. Its performance, however, is only slightly
better than that of Lactobacillus plantarum E-98,
there being on average 5% nore inhibition with the
earlier strain, the data being obtained by the
turbi donetric nmethod (Table 2). Wen conpared by
vi sual exam nation (Table 3), Lactobacillus
pl ant arum DSM 7388 and E-98 are found to have the
sanme inhibitory activity on three out of four of
the tested Fusari um noul ds.

Thus, the properties of Lactobacillus plantarum

DSM 7388 are either identical or essentially simlar to
those of one out of the two other strains of

| actobacilli tested. They cannot be consi dered
surprising properties for a Lactobacill us.
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Lactic streptococci of the genus Pedi ococcus have
essentially the sane inhibitory effect on gram negative
bacteria than Lactobacillus plantarum DSM 7388

(Tables 2 and 4). They are nostly less efficient than
Lact obaci |l us plantarum DSM 7388 or E-98 at inhibiting
noul ds (Tabl e 2) except for Pedi ococcus pentosaceous
DSM 7389 whi ch appears to have simlar inhibiting
properties as Lactobacillus plantarum DSM 7388 on the
mcroflora of malting according to the results obtained
i n Exanpl e 5.

Fromthe findings in points 7, 9 and 10, the Board
draws the foll ow ng concl usi on:

- the skilled person wanting to produce germn nated
seeds free of contam nation had the choice (obvious
fromdocunent (4)) to treat the seeds to be
germnated either wwth lactobacilli or wiwth lactic
streptococci. Applying this treatnent does not in
itself require inventive skill. In doing so, hel/she
woul d find out in a straightforward manner t hat
| actobacilli are nore efficient than nost |actic
streptococci agai nst noulds and, thus, would
obviously retain lactobacilli as the genus of
choi ce.

- The specific |lactobacillus (DSM 7388) used in the
cl ai med process does not exhibit surprising
properties.

For these reasons, the process of claim1 which

i nvol ves treating seeds to be germnated with this
| act obacillus to produce germ nated seeds free of
contam nation is not inventive.



-9 - T 1148/ 00

12. Claims 1 to 3 do not fulfill the requirenents of
Article 56 EPC

O der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r wonman:

P. Crenopna F. Davi son-Brune
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