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Summary of Facts and Subm ssi ons

In its appeal filed on 16 August 2000, the appeal fee
bei ng paid on the sane date, the applicant appeal ed
agai nst the deci sion of the exam ning division of

19 June 2000 refusing European patent application
nunber 92 901 906.5, the statenent of grounds for
appeal being filed on 26 Cctober 2000. The patent
application concerns a progressive power |ens.

1. Exam nati on Proceedi ngs

During the exam nation proceedi ngs, reference was nade,

inter alia, to document

D7 DE- A-3 335 109 (N.B. In the present decision, the
board will refer to an English | anguage patent
famly menber GB-A-2 128 361, as this was the
docunent referred to by the appellant in the
appeal proceedings).

During oral proceedings, the exam ning division
declared it had no objection under Article 123(2)
concerning the main request before it (see point 6.1 of
the M nutes).

L1l Deci si on under Appeal

In its decision, the exam ning division decided that
the subject matter of claiml before it did not involve
an inventive step with respect to docunent D7.

The decision of the exam ning division took the

follow ng |ine.
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Novel ty

Fi gure 5(b) of docunent D7 discloses a progressive |ens
havi ng a di stance portion, a reading portion and an
internedi ate portion. The reading portion conprises an
intermedi ate reading region, in which the curvature of
t he progressive surface considered along the principal
nmeridian is substantially constant, and a portion in
whi ch the curvature is reduced at a substantially
constant rate. Pt shown in Figure 5(b) of docunent D7
desi gnates the power of the surface neasured in
vertical direction, i.e. along the principal neridian,

t he power being directly proportional to the curvature
according to page 13, line 21 and page 15, lines 17, 18
(reference here is to the German text). The discussion
in docunent D7 concerns a convex surface, i.e. the

obj ect side of the lens. The | ens of docunent D7 has
all the features of claim1 except the feature that the
regi on of constant curvature is at |east 7mm

| nventive Step

The well known aimof this region with constant power,
whi ch may be provided in the near region as well as in
the far region, is to provide to the wearer of the

| enses fields of vision as |large as possible. In
addition, such regions allow the optician checking the
power of the lens to carry out an unanbi guous
nmeasurenent for determ ning whether or not a particular
| ens corresponds to a required prescription. The size
of such an area should be at |east the neasuring area
of the lens neter used. Having regard to the
description of the present application the particular
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m ni mum val ue of 7nm does not appear to solve a
specific problem but appears to be a conprom se between
the requirenment of having, on the one hand, a |large
region with constant power in order to provide a |arge
field of clear view and, on the other hand, the goal of
reduci ng thickness and weight of the lens as well as
providing correction of aberrations in the peripheral
region. The skilled person producing the progressive

| ens of figure 5(b) of docunment D7 would thus have
chosen the size of the region of constant curvature
according to specific needs and their weighting which
does not involve inventive activity but nerely foll ows
directly from boundary conditions predeterm ned by
specific needs for which the lens is designed. In doing
so the skilled person directly achieves a |ens
according to claim21 which cannot, therefore, be
regarded as defining inventive subject matter in the
sense of Article 56 EPC

Case of the Appell ant

(a) Requests

The appel | ant requests that a patent be granted based
on the docunents specified in the letter of

27 Septenber 2004 and on an auxiliary basis, that oral
proceedi ngs be held. The features of claim1l are the
sanme as those of the claimrefused by the exam ning

di vision as main request but the two part form has been
anmended.
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(b) Argunents

Novel ty

The position of the appellant is that the skilled
person would not, in the context of the disclosure in
docunent D7, interpret the graph of Figure 5(b) as
showi ng a reading region as clained. It is true that
curvature of a lens is proportional to surface power.
However, the graph in Figure 5(b) does not show surface
curvature r but power P of the lens, which the skilled
person knows to be determ ned by conbination of surface
powers of the two faces of the lens. There is thus a
cruci al distinction between surface curvature and focal
power of the lens. Surface curvature ris explicitly
shown in figure 6(b) relating to the sane | ens as that
of Figure 5(b), and fromFigure 6(b) it is apparent
that, in the reading region of the lens, r is constant.

Use of the Greek letter r for curvature and the Latin
letter P for focal power appears to have caused
confusion. The appellant, as reflected in the two part
formof the claim does not contest that a portion of
constant curvature in the reading region is novel, as
i ndeed the whole of the reading region is of constant
curvature in docunment D7. In the light of this, it is
irrel evant whether or not this feature is well known.
What is newis not the region of constant curvature but
the provision of a region in which the curvature
changes at a substantially constant rate.

| nventive Step

Provi sion of a region of changing curvature fromthe

internedi ate region to the peripheral portion of the
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| ens provides a solution to the problem of nmaking a
progressive power |lens with reduced wei ght and

t hi ckness as well as a good visual field. Although
docunent D7 is concerned with the sane problem the
solution adopted is to provide different curvatures

al ong and transversely of the principal neridian (see
Figure 6(a)). Docunent D7 does not therefore teach the
skilled person the presently claimed sol ution.

(c) Independent claim

The i ndependent cl ai m upon which the request of the
appel lant is based is worded as foll ows:

"1. A progressive power |ens which includes a distance
portion (1) for looking at a location a relatively
great distance away, a reading portion (2) for |ooking
at a location a relatively short distance away, and an
internedi ate portion (3) between the distance portion
and the reading portion for |l ooking at a |ocation at a
relatively internediate di stance, wherein the curvature
of at |east one of the oppositely facing refracting
surfaces of the reading portion (2) is constant from

(1) the boundary point between the reading portion
(2) and the internediate portion (3) of the I|ens,

characterised in that the curvature of the at
| east one of the oppositely facing refracting surfaces
of the reading portion (2) is constant between the
boundary poi nt and

(i1) an internediate reading region which [ies at
| east 7nm al ong the principal nmeridian fromthe
boundary point, and in that

the curvature of the at | east one of the
oppositely facing refracting surfaces of the reading
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portion is changed at a substantially constant rate
along a principal nmeridian (4) between

(iii) the internedi ate readi ng region, and

(iv) a peripheral portion of the I ens, and wherein
sai d changing curvature is achieved by reducing the
curvature of the object side at the substantially
constant rate or increasing the curvature of the

eyebal | side at the substantially constant rate."”

Reasons for the Decision

1

2574.D

The appeal conplies with the provisions nmentioned in
Rul e 65(1) EPC and is therefore adm ssible.

Article 123 EPC

The board sees no reason in the present ex parte
proceedi ngs caused by the revised delimtation of
claiml1l to disagree with the explicit position of the
exam ning division that it had no objection under
Article 123(2) concerning the main request before it.

Docunent D7

In the present case, the followng parts of docunent D7
are of interest in assessing whether the exam ning

di vision or the appellant is correct in making an
assessnent of its disclosure. Particularly rel evant
parts are shown in quotation marks inserted by the
board for ease of understanding.
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Page 1, lines 126 et seq. recite that Figures 5(a) and
5(b) respectively illustrate the distribution of
astigmati smand "the focal power of the |ens"” on each

poi nt on the principal neridian curve ..

Page 2, lines 3 et seq. recite that Figure ...6(b)
illustrate[s] "the curvature" on each point of the
principal meridian curve of ...according to Figure 5.

Page 3, lines 1-2 recite ...the curvature (hereinafter

referred to as rt) along the principal neridian curve

Page 3, lines 21-24 recite that the power of a lens is
determ ned mainly by the focal power of the convex
surface of the lens "and that of the concave surface"
t her eof .

Page 3, lines 106-108 recite that in Figure ...5, ...(b)
shows the distribution of the "focal power Pt of the

| ens” along the principal neridian curve ...

Page 4, lines 26-28 recite that in figure 6 rt and rs
respectively stand for the curvature on the principal
nmeridian curve and the curvature in the direction

per pendi cular to the principal neridian.. [This passage
i ncludes page 13, line 21 as referred to by the

exam ning division in the German text]

Page 4, lines 104 to 117 recite that an aspheri cal
"surface" factor arises because the curvature of each
position on the "convex refractive surface" varies with
direction. In the case of a spherical "surface", the
curvature in all directions is the sanme. The nagnitude
of the aspherical "surface factor"” is expressed by the
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di fference between the maxi num curvature and the

m ni mum curvature at each point on the "convex surface".
Since the "curvature is proportional to the foca

power", the magnitude of the aspherical "surface"

factor can be expressed by the difference of the

maxi mum and the m ni mrum focal power at each point on
"the surface" of the lens. [This passage includes

page 15, lines 17,18 as referred to by the exam ning
division in the German text]

Novel ty

It can be concluded fromthe passages of docunment D7
mentioned in section 3 above that the novelty anal ysis
of the exam nation division does not fit very well to

t he di scl osure of docunent D7 because it is Figure 6(b)
t her eof whi ch shows curvature considered along the
principal meridian (see point 3.2 above). Figure 5(b)
referred to by the examning division in this context
shows not surface curvature but focal power of the |ens
on each point on the principal neridian curve (see
points 3.1 and 3.5 above). There is therefore a flaw in
t he reasoni ng of the exam ning division because,
consistent with the disclosure of docunent D7 referred
to point 3.4 above and as pointed out by the appellant,
t he skilled person knows focal power to be determ ned
by conbi nation of surface powers of the two faces of
the lens. In fact the base curve for the Figure 5 |l ens
is said to be 7.5 Diopters (see page 3, |line 94),
whereas the power of the far zone shown in Figure 5 is
4.5 Diopters (see page 4, line 102). Consequently as
Figure 6(b) of docunent D7 plainly shows curvature to
be constant in the reading region, Figure 5(b) relating
to |l ens power of the sane lens, i.e. a conbination
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i ncluding the two surface powers, cannot be interpreted
to show what is clained in claim1, nanely the
curvature of at |east one of the oppositely facing
refracting surfaces of the reading portion changed at a
substantially constant rate along a principal neridian
between the internedi ate reading region and a

peri pheral portion of the |lens. Therefore, it seens,

not surprisingly in view of the conplexity of the
term nol ogy in docunent D7, that the |l ens power Pt (see
poi nt 3.5 above) and surface curvature rt (see points
3.3 and 3.6 above) becane, as indicated by the
appel l ant, confused in the analysis of the exam ning

di vision. Concerning the remark that "curvature is
proportional to the focal power” in docunment D7 (see
poi nt 3.7 above), the board observes that while it is
of course true, as explained by the appellant, that
curvature of a lens is proportional to surface power
and this could be what is nmeant in docunent D7 as the
word "surface" is repeatedly used, what cannot be neant
is that the I ens power shown in Figure 5(b) is a
surface curvature. Therefore, contrary to the analysis
of the exam ning division not just the nunerical val ue,
but all the features of the characterising portion of
claiml are novel over the disclosure of docunent Dv.

| nventive Step

In view of the novelty analysis effected by the board
inrelation to docunent D7, the argunents relating to
| ack of inventive step advanced by the exam ning

di vision are not that relevant to the characterising

part of claim 1l because they do not bear on the

provi sion of a reading region of changing curvature

bet ween the internmedi ate reading region and a
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peri pheral portion of the Iens and thus offer no

convi ncing chall enge on inventive step in relation to
docunent D7. The skilled person producing the
progressive lens with the | ens power shown in

figure 5(b) of docunment D7 woul d not have had any
reason to deviate fromthe explicitly taught entire
readi ng regi on of constant curvature as shown in
figure 6(b). The curvature rt shown in Figure 6(a), i.e.
t he sol ution advocated by docunent D7, even |ooks to
have a region of changing curvature and then a region
of constant curvature towards the periphery, i.e. just
the opposite of the present claim Thus, although the
board has no reason to question the position of the
exam ni ng divi si on about neasurenent of |ens power in
practice by the optician for checking the prescription,
this approach is not directly relevant to the subject
matter clained. The board therefore found itself

per suaded by the view of the appellant that the novel
features of claim1 provide a not obvious alternative
solution to that of docunment D7 to the probl em of
maki ng a progressive power |lens with reduced wei ght and
t hi ckness as well as a good visual field.

The remai ni ng docunments in the file are not nore

rel evant to inventive step of the subject matter

di scussed in the foregoing than is docunent D7, thus
detail ed analysis of their content is not necessary in
the context of this decision. On the basis of the file
before it, the board thus has not seen a convincing
line of argument chal |l engi ng i nventive step.
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Therefore the board is satisfied that the subject
matter of the independent claimcan be considered to
i nvol ve an inventive step within the neani ng of
Article 56 EPC.

Oral Proceedi ngs

Since oral proceedings were requested only on an
auxiliary basis, the for the appellant positive outcone
of the appeal renders such proceedi ngs unnecessary.

Furt her Procedure

The board having satisfied itself that the application
and the invention to which it relates neet the

requi renents of the Convention, grant of a patent can
be envisaged (Article 97(2) EPC)
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For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to grant a patent on the basis of the follow ng
docunent s:

Descri ption
(a) pages 1-3,8,17,21 and 24 as originally filed
(b) pages 4,7,9-16,18-20,22 and 23 as filed with the
letter of 27 Septenber 2004
Cl ai nms
1-5 filed with the letter of 27 Septenber 2004
Dr awi ngs
Figures 1-11 as published.
The Regi strar: The Chai r man:
P. Martorana A. G Klein
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