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S 1. T 1106/ 00

Summary of Facts and Subm ssi ons

2824.D

The nention of the grant of European patent

No. 597 331 in respect of European divisional
application No. 93 117 507.9 based on earlier
application 88 121 163.5 filed 16 Decenber 1988 and
claimng two US-priorities from 16 Decenber 1987 was
publ i shed on 19 Novenber 1997.

Caim1l reads as foll ows:

"A disposabl e pant-1ike garnent (2) for absorbing human
di scharge, conpri sing:

an absorbent assenbly conprising a |iquid-inpervious
outer cover (90), a liquid-pervious |liner (88) and an
absorbent nedium (92); said absorbent assenbly further
conprising generally opposite side edges and generally
opposite end edges; and

gat hering nmeans (46) providing elasticity along at
| east portions (76), 78) of a pair of |eg openings
(12, 14) of said garnent (2) to prevent |eakage

t her eat

characterized by

el astic stretchable side panels (6, 8) joined to said
edges to formw th said absorbent assenbly a child's
training pant having a wai st opening (10) and said |eg
openi ngs (12, 14) whereby said elastic stretchable side
panels (6, 8) maintain said training pant (2) snugly
agai nst the wearer's body (16)".
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. Two notices of opposition were filed on 17 and
19 August 1998 by the Appellant (Opponent 01) and ot her
party (Opponent 02), on the grounds of Article 100(a),
(b) and (c) EPC

L1l By decision of the Opposition Division announced during
the oral proceedings on 1 August 2000 and posted on
8 Septenber 2000 the oppositions were rejected.

The Opposition Division was of the opinion that the
subj ect-matter clainmed conplied with the requirenents
of the EPC. In particular, the subject-matter of
claim1 did not extend beyond the content of the
application as filed and was disclosed in a manner so
sufficient as to be able to be carried out by a skilled
person. Furthernmore it was novel and inventive when

conpared in particular with the prior art docunents

EP- A-0 213 642

US- A-4 205 679

US- A-4 690 681

WO A- 85/ 05 254

GB-A-1 520 740

EP-A-0 187 728

Dupont: "Weft Knitted Fabrics with Lycra El astane
Fi bre", August 1976

D8: Dupont: "Manufacturing of Apparel from Wven

R38R BRE

El astic Fabrics containing Lycra", October 1976
D9: US-A-3 368 563

relied upon by the Opponents during the opposition
pr oceedi ngs.

2824.D
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On 7 Novenber 2000 notice of appeal was | odged agai nst
this decision by the Appellant together with paynent of
t he appeal fee. The statenment of grounds of appeal was
filed on 21 Decenber 2000. The objections in respect of
novelty and inventive step under Article 100(a) EPC

wer e nai nt ai ned.

In a comuni cation dated 27 June 2003 the Board raised
t he question whether the decision T 177/98 relied upon
by the Appellant (a prior decision concerning the
parent application) was pertinent in this case.

As regards the issues of novelty and inventive step it
woul d appear that mainly D2, D5 and D6 woul d have to be
di scussed at the oral proceedings.

Oral proceedings were held on 25 Septenber 2003 in
whi ch the Appellant was not present as it had announced
inits letter dated 16 Septenber 2003.

The Appellant inits witten subm ssions as did the

ot her party during the oral proceedings, requested that
t he deci sion under appeal be set aside and that the

Eur opean patent 597 331 be revoked.

The Respondent (Patentee) requested that the appeal be
di sm ssed and that the patent be nmintained as granted
or alternatively, be maintained in an anmended form
according to the auxiliary requests filed with letter
dated 22 August 2003.
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In support of their requests the Appellant and the
other party essentially relied upon the foll ow ng

subni ssi ons:

The Board was not bound by decision T 177/98 concerni ng
t he parent application of the present patent because
the subject-matter of the earlier patent differed by
several features fromthat what was now cl ai ned. Anyhow
t he present case concerned an i ndependent appeal and
shoul d therefore be considered on its own nerits.

According to a plurality of prior art docunents a snug
fit of training pants or other sanitary garnents to the
wearer was generally desired in order to keep the
absorbent assenbly in the desired position. In the
light of that necessary property of these garnents the
term "stretchabl e’ was understood by a skilled person
to have the sanme neaning as "el astic" because the snug
fit could be achieved only due to the elasticity and
stretchability.

The child's training pant according to claim1l was not
novel when conpared with the disclosures of D2. The
enbodi mrent shown in figure 17 of that docunent

consi sted of an internedi ate absorbent assenbly 300 to
whi ch el astic side panels 340 were connected, and
conpri sed gathering neans around the | eg openings. A
stretchable filmcould also be joined to the absorbent
assenbly. Since there was no difference in the features
describing this training pant when conpared to that of
claiml of the patent in suit it should follow that it
led to the sanme effects and thus that it also fitted
snugly against the wearers body in the sane manner as
t he garnent cl ai ned.
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The absorbent medi um 92 according to the patent

(colum 7, lines 27 to 31) could have a |ength up

to 76.2 centinetres and a width of up to 50.8
centinetres. Such dinmensions indicated clearly that the
di sposabl e garnment was not restricted to a child's
training pant, and therefore the prior art relating to
adult's garnments would al so have to be considered with
respect to inventive step.

D5 di scl osed an incontinence garnment for adults which
due to its elastic side panels provided a snug fit to
t he wearer w thout bul ki ness. The skilled person being
aware of the advantage of that garnent was led to

repl ace the mcropl eated side panels of the garnent
according to D2 (figure 17) by elastic side pieces.
Suitable elastic fabrics were well-known in the art,
e.g. fromD7 and D8 whi ch disclosed fabrics containing
LYCRA fibers. Thus the subject-matter clai ned was

obvi ous by a conbination of D2 with D5.

The sane result was arrived at when conmbining D2 with
D3. D3 related to a disposabl e catanenial or

i nconti nence device conprising a panty-1like garnent
with elastic side portions 22 and 24 which provided
snug fit to the body of the wearer. Applying the
teaching of that docunment to the incontinence garnent
known fromD2 a garnment |ike that of claim1l was

arrived at in an obvi ous nanner.
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VI, The subm ssions of the Respondent are summari zed as
fol |l ows:

Since the facts in the present case were essentially
the sane as in the previous case according to the
parent application the decision T 0177/98 applied in
the sane manner. The only difference was that the
el astic side panels were conposed of two side nenbers
connected by a seam Consequently, for reasons of
consi stency of jurisdiction the patent had to be

mai nt ai ned.

The term "el astic stretchable" defined that the side
panel s after extension would tend to recover to their
original form This was quite different fromthe

m cropl eated fabric used in D2 which was only
stretchable but clearly not elastic in the sense of the
patent. This was confirmed by the difference made in D2
bet ween the "stretchabl e” m cropl eated blank and the
"elastic" wai stband portion and | eg cutouts.

The skilled person would be kept from conbi ning the
teachings of D5 or D3 with that of D2 because of the
structural differences between the garnents discl osed
there. The requirenent on a child' s training pant was
that it be easily pulled on, whereas the solutions in
the prior art according to D5 or D3 led in a quite
different direction. D5 related to a nultiple usable
sanitary garnment for holding a detachabl e absorbent
pad. According to D3 a nenstrual pad was fixed to the
pant-1i ke garment. Thus a conbination of their
teachings with that of D2 was not obvious and did not
| ead to a garnment conprising an absorbent assenbly to

2824.D
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t he side edges of which elastic stretchable side panels
wer e j oi ned.

Since the subject-matter clainmed was novel and not
obvious with respect to the prior art the appeal should
be di sm ssed.

Reasons for the Decision

1

2.2

2.3

2824.D

The appeal is adm ssible.

Interpretation of the term"elastic stretchable”

According to colum 4, lines 12 to 17, the term
"elastic stretchable” is intended to nmean that the
material can be stretched and, upon relaxing will tend
to resune its original shape.

In point 2.1 of the reasons of the decision T 0177/98

the term"elastic stretchable” has been interpreted as
describing the ability of the side panels to elongate

when submtted to normal forces exerted by the wearer

of the training pant and to retract conpletely

(enmphasi s added by the Board) so as to recover to its
original dinension when the forces are no | onger
appl i ed.

However, fact is that in practice an "elastic
stretchabl e”" material, due to a distinct hysterisis
will not in every case retract conpletely to its
original shape. Therefore an "elastic stretchability"
can al so be assuned if the material does not conpletely
recover after stretching, i.e. will tend to resune its
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original shape. In this respect reference can al so be
made to D2 in which the term"elastic" is defined for
mat eri al having a recovery of at |east 90 % when

el ongated to within 10 % of their yield point

(colum 11, lines 26 to 39).

Novel ty

Lack of novelty was substantiated by the Appellant with
respect to the disclosures of D2, in particular the
enbodi mrent shown in figure 17. That document discl oses
a di sposabl e pant-like garnment 1 for absorbing human

di scharge, conprising an absorbent assenbly conpri sing
a liquid-inpervious outer cover (the contoured

bl ank 312), a liquid-pervious |iner 300 and an

absor bent panel sandw ched between these |ayers; said
absorbent assenbly further conprising generally
opposite side edges and generally opposite end edges.
Gat hering nmeans provide elasticity along a pair of leg
cutouts 320, 322 of said garment 1 to prevent |eakage

t her eat .

A stretchable plastic fil mserving as an additional

noi sture barrier can additionally be provided overlying
t he outer cover 312 such that its outer portions form
stretchabl e side panels formng with said absorbent
assenbly a child's training pant having a wai st opening
and | eg openings (see colum 9, lines 17 to 50).

The Appel l ant was of the opinion that the
stretchability of the blank used according to D2 was
identical with the elastic stretchability of the side
panel s according to the patent in suit. However,
elasticity in the sense of recovery to al nost the

ori ginal shape after extension is only disclosed in D2
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in connection with the wai stband area and t he edges of
the leg cutouts (colum 2, lines 44 to 60; colum 11,
lines 26 to 50). There is no disclosure of an elastic
stretchability of the blank which woul d be conparabl e
with that defined in the patent in suit (colum 4,
lines 12 to 17). Furthernore the blank consists of one
unitary blank to which the absorbent |ayer and the
facing |layer are fastened instead of a construction of
an absorbent assenbly to which elastic stretchable side
panel s are joined. This also applies to the alternative
enbodi ment havi ng an additional noisture barrier in the
formof a stretchable plastic film

Therefore the subject-matter of granted claiml differs
fromthe known training pant by the features that the
side panels are joined to the absorbent assenbly (which
nmeans the lateral connection of two preforned parts),
and that the side panels have an elastic stretchability
in the sense of tending to resune their original shape

after extension.

Si nce none of the other cited docunents comes closer to
t he clained subject-matter than D2 claim 1l according to
the main request neets the requirenent of novelty
(Article 54(1) EPC).

| nventive step

The probl emunderlying the patent in suit according to
t he patent specification is to provide an inproved

di sposabl e pant-Ilike garnment for absorbing human

di schar ge.
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Starting fromthe enbodi nent according to figure 17 of
D2 the inprovenent concerns in particular the fit and
conformability to the body of the wearer

These problens are solved with the disposable pant-1ike
garnent havi ng the conbi nation of features of claiml.
Its construction with a discrete absorbent assenbly
conbined with elastic stretchable side panels allows a
snug fit under all circunmstances while keeping the
absorbent assenbly in the wanted position.

The side panels of the disposable training panty
according to D2 are integral with the m cropl eated
backi ng | ayer of the absorbent assenbly. No indication
is present in that docunent to formthe panty of
separate parts and to join elastic stretchable side
panels to the absorbent assenbly. Therefore, when
starting from D2, the skilled person does not receive
any indication towards a solution with the conbination
of features as defined in claiml.

D3 concerns a panty-like garnment containing an integral
menstrual pad. It is conposed of an inpervious front
panel 20 and stretchy side portions 22 and 24. The
garnment has an elastic waist 12 and el asticized |egs 14.
One of the objects of that garnment is to conformto the
body of the wearer. In contrast to the subject-matter
clainmed it is not suitable as a child' s training panty
which is particularly constructed to be easily pulled
up. The side portions are "stretchy"” which in contrast
to the elastic waist and | egs is not understood by the
skilled person to be "elastic stretchable” in the sense
of the patent. For these reasons the skilled person is
not led to conbine the characteristics of that garnment
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with D2 and if he would do so, he would not arrive at a
panty-1like garnent with elastic stretchable side panels
joined to an internedi ate absorbent assenbly.

The construction of the disposable garnment according to
Dl is simlar to that of D2 in that it is conposed of
an outer cover, and an absorbent structure is disposed
within that cover. Since any hint towards the
construction of the panty with a separate absorbent
structure to which the elastic stretchabl e side panels
are joined is |acking, that enbodi nent al so cannot | ead
to the subject-matter of claim1.

The di sposabl e training pant disclosed in D6 consists
of a liquid-pervious inner bodyside liner, a |iquid-

i mpervi ous outer cover and an absorbent batt between
the Iiner and the cover. Elastic neans are only
provided in the region of the | eg openings and the
wai st openi ng. That docunent does not indicate any
suggestion to use elastic stretchable side panels which
are connected to an absorbent assenbly, and can
therefore not lead to the invention either.

D5 shows a sanitary garnment for incontinent persons
which is intended for nultiple use together with a

det achabl e absorbent pad. In order to provide a snug
fit the elastic side pieces 14, 15 are connected e.g.
by rel easabl e Vel cro-type fasteners. Since the

requi renents of an adult's garnment are very different
fromthose of a child s training pant the skilled
person would not bring this enbodinment into

consi deration when | ooking for a new solution, and even

if he would, he would not be led to a disposable panty
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havi ng el astic stretchabl e side panels connected to an
absor bent assenbly.

D9 relates to a multiply usable panty formed of pliable
mat eri als. That garnment consists of knit fabric which
provi des stretchability over its whole surface. As a
consequence of that structural difference to a

di sposabl e training pant that docunent cannot lead to a
garment havi ng an absorbent assenbly and el astic
stretchabl e side panels connected to the absorbent body.

D8 shows the use of LYCRA for different applications in
garnments. However, there is neither an explicit nor an
inplicit teaching to use LYCRA particularly in
connection with a child' s training panty. Thus that
docunent cannot contribute to arrive at the invention
according to claim1 wi thout the involvenent of an

i nventive step.

The teachings of D4 are still nore renote fromthe
cl ai med solution and therefore cannot affect inventive
step of the subject-matter clained.

Since no single one of the cited docunents nor a
conbi nation of them|eads the skilled person to the
subject-matter of claim1 in an obvi ous manner the
claimed invention conplies with the requirenent of
inventive step (Article 56 EPQC)
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5. Sunmari sing, for the above reasons the Board has
arrived at the conclusion that the subject-matter of
claiml1 conplies with the requirenents of patentability
according to Article 52(1) EPC. The sane concl usi on
applies to the subject-matter of clains 2 to 46 which
cover particul ar enbodi nents of the disposabl e garnent
according to claiml.

Thus the main request being all owable the patent can be

mai nt ai ned unanended.

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

M Patin P. Alting van Ceusau

2824.D



