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Summary of Facts and Submn ssions

0939.D

The Appellant (Proprietor) appeals against the decision
of the Opposition Division to revoke the patent which
had been opposed by the respondent on the grounds of

| ack of novelty and of inventive step having regard to
seven cited docunents.

The Qpposition Division, after oral proceedings,
conceded that the subject-matter of the independent
device Caim1l was novel and involved an inventive step
and that the subject-matter of the independent nethod
claim 1l was novel, but it found that this nethod
failed to involve an inventive step having regard to

t he docunents

D1: GB-A-2 140 773 and

D4: "Whol e- body Movenents During Rising to Standing
fromSitting", Physical Therapy, pp. 638-650,
Vol . 70, No. 10, Cctober 1990.

and, therefore, revoked the patent.

The Qpposition Division gave in particular the
follow ng reasons for this finding:

Docunent D1 di scl osed a nethod of the kind set out in
the preanble of Cdaim1l in the course of which the
person to be raised fromthe seated to the standing
position followed an arcuate path. Starting fromthis
docunment as the closest prior art, the problemto be
sol ved was to achieve a natural path of novenent.
Docunent D4, in particular inits Figure 4, disclosed
such a path of novenent which net all the features in
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the characterising portion of Claiml11l.

The appel | ant requests that the decision under appea
be set aside and the patent be mmintained as granted.
Oral proceeding were requested on an auxiliary basis.

The respondent opponent has not filed any subm ssions
during the appeal proceedings.

Met hod claim 11 as granted reads as foll ows:

Met hod for raising and/or noving a person froma seated
to a standing position or vice versa wth the use of a
lifting device which is arranged on the chest side of a
person, conprising a novable lifting arm the person
bei ng supported by a support belt which is placed
around his or her back at arnpit height and on which
force is exerted at the chest side, characterized in
that the novenent of the lifting armis such that,
starting froma seated position, the person is noved
essentially horizontally towards the |ifting device
during the first part of the novenent, this being

foll owed by the person being raised essentially
vertically during the second part of the novenent.

The appel | ant argued essentially as foll ows.

Docunent D1 corresponded to the pre-characterizing part
of claim1ll. Furthernore docunment D4 disclosed a
novenent pattern which was within the range of the
characterizing part of claim21l. The invention ained at
stinmulating the person concerned to cooperate in being
rai sed so that his nuscle function was nai ntai ned
and/or trained as far as possible, see paragraph
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bridging pages 1 and 2 and the next paragraph on page 2
of the description. The inventive idea consisted in
havi ng a person noved with a lifting device in a path
corresponding to natural novenent in order to stinulate
his muscle function. Up to now, nobody had the idea
that it mght be of inportance to use the natura
nmovenent in a lifting device to stinulate the rel ated
person. No docunent of the cited prior art suggested
any solution for the problemthat a person to be lifted
shoul d be stinmulated as far as possible to use his own
power to go froma seated to a standi ng position and

Vi ce versa.

Reasons for the Decision

0939.D

The appeal is adm ssible.

The deci si on under appeal has found that the subject-
matter of the independent Clains 1 and 11 is novel and
that the subject-matter of Caim1l also involves an

i nventive step having regard to all the docunents
cited. Since the Board concurs wth this finding and
this has al so not been chal l enged by the respondent
this issue needs no further reasoning.

Consequently, the only issue which has to be
I nvestigated here is whether the subject-matter of
Claim 1l invol ves an inventive step.

It is undisputed that docunent D1, which is

acknowl edged as such in the description of the patent
in suit, is the prior art which is closest to the

i nvention. This docunent discloses a nethod conprising
all the features in the preanble of Caim 11l but not
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those in its characterising portion.

The device and the nethod it perforns during operation
Is exclusively ainmed at facilitating the daily work of
the nursing personal and is silent about the intention
of any physi ot herapeutical or training effect on the
nursed patient.

From the point of view of the nurse, the nethod of
operating this known device is not flexible enough to
adapt to patients of different heights (see EP-B-0 782
430, colum 1, lines 24/25). This drawback and the
probl em arising therefromare obvious for any nursing
per son.

The ot her drawback is that the lifting novenent
performed by this known apparatus is unsuitable for
rehabilitation, because it offers no possibilities for
provi ding adjustnent to suit persons who still have
sonme strength to stand up on their own (see EP-B-0 782
430, colum 1, lines 20 to 24). In order to recogni se
this drawback, a nursing person which is operating the
devi ce di sclosed in docunent D1 has to transcend the
circle of his/her daily duties and adopt the point of
vi ew of personal responsible for the

physi ot herapeutical training of the patient. Since
docunent D1 particularly addresses the nursing
personnel, the technical problemarising fromthis
physi ot her apeuti cal aspect is not evident for nursing
personnel but its recognition already involves a non
obvi ous step to be done.

Only after having had the non obvious idea to nodify

t he operating nethod of the known device that it
si mul taneousl y serves nursing and physi ot herapeutic

0939.D Y A
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pur poses, the skilled person can have the idea of
havi ng his device performa novenent which is close to
the natural novenent of a body rising to standing from
sitting and to direct its search into this direction.

Even if in the course of this search the skilled person
woul d cone across docunent D4 it would not be lead to
the invention.

Docunent D4 is a paper describing the novenents of a
heal thy person during rising to standing fromsitting.
Figure 4 and the chapter "phases of rising froma

chai r" nmentions four phases of rising marked by four
key events:

- Phase |, titled flexion nonentum concerns
acquiring the kinetic energy for the successive
lift off. During phase | the trunk and pelvis
rotate anteriorly (hip extension) generating
upper - body nonmentum the fenurs, shanks and feet
remai ni ng stationary.

- Phase Il is designated nonentumtransfer phase and
begi ns when the buttocks are lifted fromthe seat,
the ankles are fl exed and consequently the knees
di spl ace anteriorly. The upper-body nonentum of
phase | is transferred to the total body and
contributes to the total body "upward and
anterior" novenent.

- Phase |11 (extension phase) initiates when the
ankl e ceases to flex and term nates when the hip

ceases to extend.

- Phase 1V concerns the final stabilization in the
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upper position.

Al t hough docunent D4 describes four phases, it is
evident fromthe fact that a nonmentumis transferred
bet ween the phases that there are no clear limts which
separate the phases but that there is a flow ng notion
with no identifiable changes of the velocity of the
Center of Mass (CoM. As is visible in particular from
Figure 3, the notion runs continuously through all the
phases within three seconds.

It cannot be inmagi ned that a disabled person is dragged
by a device within three seconds froma sitting to a
st andi ng position.

Consequent |y, docunent D4 does not individuate a phase
where the novenent is essentially horizontal and a
successi ve phase where the novenent is essentially
vertical. To deduce such a sequence from Figure 4 woul d
be a typical exanple of ex-post analysis.

There are also no direct hints in D4 to apply its
teaching to a device for raising and noving a di sabl ed
person in order to maintain and/or train his nuscle
function. The passage at page 646 of D4, right col um,
where it is said that sone inpairnents can be
conpensated for with "assistive" devices is too vague
to render the subject-matter of the clai mobvious.

Accordingly the subject-matter of claim 1l involves an
I nventive step
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For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The patent is nmaintai ned as granted.

The Registrar: The Chai r man:
V. Commare W D. Wil
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