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Summary of Facts and Subm ssi ons

1727.D

Eur opean patent application No. 93 306 844.7, filed on
27 August 1993, claimng the priority of the earlier US
pat ent application No. 938364 of 31 August 1992, and
publ i shed under No. 0 586 212 on 9 March 1994, was
refused by a decision of the Exam ning Division dated
15 March 2000.

The deci sion was based on a set of 36 clains as
submtted with letter of 9 Decenber 1999 of the

Appl i cant.

| ndependent Clains 1, 2, 23, 34 and 35 read as foll ows:

"1l. A thernoplastic polyner wood fibre conposite
pellet in the formof a cylinder having a radius of 1
to 5 mMmand a length of 1 to 10 nm the pellet

conposi tion conpri sing:

at least 30 wt-% of a polyneric continuous phase
conprising a vinyl chloride polyner;

at least 30 wt-% of wood fibres having a m ni num aspect
ratio of 1.8;

a water content of less than 8 wt-% in which the wood
fibres are dispersed throughout the continuous polyner
phase,

and wherein the polynmer wets and penetrates the wood
fibres

and wherein the conposite has a Young's Mdul us of at

| east 3400MPa (500, 000 psi).

2. A thernopl astic polymer wood fibre conposite
| inear extrudate having a radius of 1 to 5 mm the
extrudat e conposition conpri sing:

at least 30 wt-% of a polyneric continuous
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phase, conprising a vinyl chloride polyner;

at | east 30 wt-% of wood fibres having a m ni num aspect
ratio of 1.8;

a water content of less than 8 w-% and wherein the
wood fibres are dispersed throughout the continuous

pol ymer phase,

and wherein the polynmer wets and penetrates the wood
fibres

and wherein the conposite has a Young's Mdul us of at

| east 3400MPa (500, 000 psi).

23. A nethod of producing a thernoplastic pol yner wood
fibre conposite, the nethod conprising:

m xing the wood fibres with a polynmer, the m xing
occurring at elevated tenperature and pressure such
that the polynmer wets and penetrates the wood fi bres,
the wood fibres being dispersed throughout the

conti nuous phase forned by the pol yner;

the wood fibres formng at | east 30wt % of the conposite
and having a m ni mrum aspect ratio of 1.8;

t he polyner form ng at |east 30wt % of the conposite and
conprising a vinyl chloride polyner; the water content
of the conposite being | ess than 8wt %

extruding the m xture of wood fibres and pol yner as
pellets or as a |inear extrudate.

34. A nethod of manufacture of structural

conponents for w ndows and doors conprising producing a
conposite according to any of clains 1 to 22 and
extrudi ng the conponents fromthe pellets conprising

t he conposite.
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35. A structural conponent fabricated froma conposite
according to any of clains 1 to 22 and/or produced from
a conposite produced according to the nethod of any of
clainms 23 to 33 and/or produced according to the nethod
of claim34."

Claims 3 to 22, 24 to 33, and 36 were dependent cl ai s.

The Exam ning Division refused the application on the
grounds that Caim1 of this set of clains did not
conply with the requirenents of Article 123(2) EPC.

More particularly, the decision held that Caim1l
differed fromCaim1l as originally filed in that it
di d not specify the mninmumthickness and the m nimum
l ength of the wood fibre used. The Exam ning Division
considered in view of the passage fromline 33 on

page 4 to line 16 on page 5 of the application as
originally filed, that not any wood fibres size would
be suitable for carrying out the invention, that the
appropriate size and the aspect ratio as stated on
page 4, |last sentence bridging to page 5, were both
linked to the desired increase of the physical
properties of the extruded structural nenber, i.e. the
solution of the technical problemunderlying the
application in suit, and that the desired size was al so
linked to the feasibility of achieving the desired

wat er content which was a necessary feature of the

i nvention.

The Exam ning Division further held in view of the
decision T 331/87 (QJ EPO 1991, 022) that the skilled
person woul d not recogni ze directly and unanbi guously
that the reference to a m ninmum size of the wood fibres
was not explained as essential in the application and
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that this feature was not indispensable for the
function of the invention in the light of the technical
problemit served to sol ve.

Thus, the Exami ning Division concluded that the renoval
of the reference to a limted particle size of the wood
fibres in Caim1l contravened Article 123(2) EPC.

| V. A Notice of Appeal was | odged on 5 May 2000 by the
Appel I ant (Applicant) and the prescribed fee was paid
on the sane day.

In the Statenent of G ounds of Appeal filed on 25 July
2000, the Appellant contested the findings of the
Exam ni ng Division concerning the allowability under
Article 123(2) EPC of the set of Clains 1 to 36
submtted with letter of 9 Decenber 1999. It
essentially argued that the length and the thickness of
t he wood fibres were not essential features of the
invention and that the invention worked perfectly

wi thout the features omtted in the clains. |In support
of its argunents it also submtted a declaration of

Dr Bhagwan D. Agarwal and a decl aration of

M M chael J. Deaner.

V. In a communi cati on dated 21 Decenber 2001, the
provi si onal view was expressed that independent
Claims 1, 2 and 23 then on file would appear to
contravene Article 123(2) EPC in particular since the
reference to mnimal thickness and to mnimal |ength of
the wood fibres had been deleted in Clains 1 and 2,
since the expression "forned front had been deleted in
Claims 1 and 2, and since the pellets dinensions had
not been indicated in Caim23. The attention of the
Appel l ant was further drawn to the foll owi ng docunents

1727.D Y A
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(not cited in the search report) which m ght be very
rel evant for the assessnent of the patentability of the
subj ect-matter of the application in suit:

D4:  Journal of Vinyl Technol ogy, June 1989, Vol 11
No. 2, pages 90 to 99;

D6: FR-A-1 575 752;

D7: Modern Plastics International, February 1974,
pages 22 to 24; and

D8: CGB-A-1 443 194.

Wth its response dated 30 October 2002, the Appell ant
filed two sets of 30 Clains representing a new main
request and an auxiliary request as well as an
experinmental report.

| ndependent Clainms 1, 2, 23, 29 and 30 of the main
request read as follows:

"1l. An extruded thernoplastic polynmer wood fibre
conposite pellet in the formof a cylinder having
aradius of 1 to 5 mMmand a length of 1 to 10 nm
which is formed froma conposition conprising:

a) at least 30 wt-% of a polyneric continuous phase
conprising a vinyl chloride polyner;

b) at least 30 wt-% of wood fibres having a fibre
width of 0.3 to 1.5 mm a fibre length of 1 to 10
mm and a m ni num aspect ratio of 1.8;
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a water content of less than 8 w-%

wherein the wood fibres are di spersed throughout

t he continuous pol yner phase, and wherein at | east
20 wt-% of the fibres are oriented.

An extruded thernoplastic polynmer wood fibre

conposite linear extrudate having a radius of 1 to

5 m which is formed froma conposition

conpri si ng:

a) at least 30 wt-% of a polyneric continuous
phase conprising a vinyl chloride polyner;

b) at least 30 wt-% of wood fibres having a
fibre width of 0.3 to 1.5 mm a fibre length
of 1 to 10 mm and a m ni num aspect ratio of
1.8;

c) a water content of less than 8 w-%

wherein the wood fibres are di spersed throughout
t he continuous pol yner phase, and wherein at | east
20 wt-% of the fibres are oriented.

A nmet hod of producing a thernoplastic polyner wood
conposite according to any one of clains 1 to 22,
t he nethod conprising the steps of:

provi di ng a conposition conpri sing:

at least 30 wt % of a polynmer conprising vinyl

chl ori de;

at least 30 wt % of wood fibre having a fibre width
of 0.3 to 1.5 mMm a fibre length of 1 to 10 mm
and a m ni num aspect ratio of 1.8;

a water content of less than 8 w-%
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(2) blending the conposition under conditions of
el evated tenperature and hi gh shear such that the
wood fibres are dispersed throughout the
conti nuous phase forned by the polymer; and

(3) extruding the bl ended conposition into pellets in
the formof a cylinder having a radius of 1 to
5 Mmand a length of 1 to 10 mmor into |inear
extrudates having a radius of 1 to 5 mm

29. A nethod of manufacturing a structural nenber
conprising extruding the conposites according to
any one of clainms 1 to 22 into structural nenbers.

30. A structural nenber formed fromthe conposites
according to any one of clainms 1 to 22 by
extrusion, the nenber having a Young's Mddul us of
at least 5,500 MPa (800,000 psi)."

Clains 3 to 22, and 24 to 28 were dependent cl ai ns.

The clains of the auxiliary request differed fromthose
of the main request only in that it had been indicated

in independent Clains 1 and 2 that the conposite had a

Young's nodul us (ASTM D-638) of at |east 4796 MPa

(697, 600 psi).

The Appellant took the view that the objections under
Article 123(2) EPC raised in the communi cation of

21 Decenber 2001 had been overcone since a reference to
the fibre width and to the fibre length had been

rei ntroduced in independent Clains 1, 2 and 23 of both
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requests, since the expression "fornmed fronf had been
incorporated in Clains 1 and 2 according to original
Claim 1, and since the pellets dinensions had been
indicated in O aim 23.

The Appellant al so submitted argunments concerning the
patentability of the subject-matter of the both sets of
clainms in view of the docunents cited in the search
report and of docunents D4, D6, D7 and D8 nentioned in
t he communi cati on of 21 Decenber 2001.

In a comuni cati on annexed to the sumons to oral
proceedi ngs issued on 28 February 2003, the Appell ant
was i nformed about a nunmber of essential questions to
be di scussed:

(i.1) In daiml of both requests any reference to the
t hi ckness of the wood fibre had been del et ed.
These clains would therefore appear to
contravene Article 123(2) EPC.

(i.2) In view of the absence of indication of the
m ni mum t hi ckness of 1 nm of the wood fibre,
Clainms 2 and 23 of both requests would al so
appear to contravene Article 123(2) EPC.

(i.3) The application as originally filed gave no
i ndi cation concerning the determ nation of the
aspect ratio of the fibre. It was unclear as to
whet her this feature referred to the ratio
length to thickness or to the ratio length to
width. This rendered the lains 1, 2 and 23 of
bot h requests unclear (Article 84 EPC)
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Wth its letter dated 3 April 2003, the Appellant
subm tted an amended version of the set of Clains 1
to 30 of 30 Cctober 2002 as new main request and
withdrew its auxiliary request of 30 Cctober 2002.

| ndependent Claim1 read as foll ows:

"An extruded thernoplastic polynmer wood fibre conposite

i near extrudate having a radius of 1 to 5 mm which is

formed froma conposition conprising:

a) at least 30 wt-% of a polyneric continuous phase
conprising a vinyl chloride polyner;

b) at least 30 wt-% of wood fibres having a fibre
t hi ckness of 0.3 to 1.5 nm a fibre length of 1 to
10 mm and a m nimum aspect ratio of 1.8;

c) a water content of less than 8 w-%

wherein the wood fibres are di spersed throughout the
conti nuous pol yner phase, and wherein at |east 20 w-%
of the fibres are oriented.™

| ndependent Claim 23 differed fromdaim23 of the main
request of 30 Cctober 2002, only by the fact that the
expression "fibre width" had been replaced by the
expression "fibre thickness". A simlar anmendnent had
been carried out in dependent C aim 10.

| ndependent C ains 29 and 30 corresponded to Cainms 29
and 30 of the main request of 30 October 2002.

Claims 2 to 22, and 24 to 28 were dependent on Cains 1
and 23, respectively.
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The argunents presented by the Appellant nay be
sunmari zed as foll ows:
(i) Concerning Article 123(2) EPC

(i.1) Innew Cdainms 1, 10 and 23 the term"fibre
wi dt h" had been replaced by "fibre
t hi ckness".

(i.2) It was clear frompage 5, line 33 of the
publ i shed application and from ori gi nal
Claim8 that these terns were used as
synonymnms, since the sane range (0.3
to 1.5 mMm) had been stated for these
di mensi ons.

(i.3) Thus, the feature that the fibre had a
t hi ckness of 0.3 to 1.5 mmin O aimwas
based on a conbi nation of original Cains 1,
8 and 9. This was not affected by the fact
that original CAaim1l required a m ninmm
t hi ckness of 1 nm

(ii) Concerning Article 84 EPC

Since the terns "width" and " thickness" were used as
synonyns, no unclarity arose fromthe term "aspect
rati o".

I X. In a comuni cati on dated 8 May 2003, the Rapporteur
presented its prelimnary observations concerning the
set of Clainms 1 to 30 submtted with the letter of
3 April 2003 of the Appellant:

1727.D Y A
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(i) Concerning Article 123(2) EPC

(i.1) The fact that the thickness and the w dth of
the wood fibre mght vary in the sanme range
i.e. from0.3to 1,5 mmdid not inply that
no distinction should be nade between the
t hi ckness and the width of the wood fibre.
Thus, the nention in Cains 1 and 23 that
the conposition conprised at | east 30 w % of
wood fibres having a fibre thickness of 0.3
to 1.5 M a fibre length of 1 to 10 nm and
a mninmm aspect ratio 1,8 and 30 wt % of a
pol yneric phase conprising a vinyl chloride
pol ymer and a water content of |ess than
8 Wm % was not supported by original CaimS8.

(i.2) Athough the description as originally filed
nmenti oned that the wood fibres m ght exhibit
a thickness of 0.3 to 1.5 mm (cf. page 5,
line 33 of the published application), this
was only made in conmbination with a fibre
length of 1 to 10 nm and an aspect ratio
of 2 to 7.

(i.3) Thus, Cains 1 and 23 woul d appear to
contravene Article 123(2) EPC.

(ii) Concerning Article 84 EPC

A distinction should be nade between thickness and

wi dth of the wood fibre. It thus remained unclear as to
whet her the aspect ratio referred to the ratio | ength
to thickness or to the ratio length to width. This
rendered Clainms 1 and 23 unclear (Article 84 EPC)

1727.D Y A
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Wth its letter dated 26 May 2003, the Appell ant
subm tted an amended version of Clainms 1 to 30
submtted with letter dated 3 April 2003.

Claims 1 and 23 had in particular been anended in that
it was indicated in these clains that the wood fibre
had a length of 1 to 10 mm a width of 0.3 to 1.5 mm a
t hi ckness of 0.3 to 1.5 nmand an aspect ratio of 2

to 7. These anendnents were supported, in the

Appel lant's view, by lines 32 to 33 on page 5 of the
application as published.

Concerning the definition of the aspect ratio, the
Appel l ant argued that it was clear fromline 33 on
page 5 of the published application that the aspect
rati o was determned by dividing the | ength of the
fibre by its thickness.

A consul tation by phone took place on the 30 May 2003
bet ween the Representative of the Appellant and the
Rapporteur. During this consultation, the
Representative of the Appellant essentially relied on
the argunents presented in the letter dated 26 May 2003
concerning the allowability of the new Clains 1 and 23
under Article 123(2) EPC and the definition of the
aspect ratio.

Oral Proceedings were held on 6 June 2003. At the

begi nning of the oral proceedi ngs the Appell ant
declared that its previous statenents concerning the
definition of the aspect ratio (i.e. fibre length to
fibre thickness) had been erroneous, and submtted that
the aspect ratio indeed referred to the ratio of the
fibre length to the fibre width. It further submtted
that this definition corresponded to what the skilled



1727.D

- 13 - T 1042/ 00

person woul d understand under the feature "aspect
ratio” and filed the foll owi ng docunents in support of
its argunentation

D9: Ul mann's Encycl opedia of Industrial Chem stry,
Fifth, Conpletely Revised Edition, Volunme A 10,
(1987) pages 488 to 489; and

D10: U I mann's Encycl opedi a of Industrial Chem stry,
Fifth, Conpletely Revised Edition, Volunme A 18,
(1991) pages 549 to 550.

It further argued that the definitions given in
docunents D2 (GB-A-2 192 397) (cf. page 2, lines 49

to 50) and D4 (page 90, right colum, line 6) for the
aspect ratio (length to dianeter) represented a nere
sinmplification for the case where the width and the

t hi ckness of the fibre were nearly the sane and that in
t he ot her cases the skilled person would rely on the
definition commonly admtted in the art (i.e length to
wi dt h) .

After a prelimnary discussion of the case, the
Appellant filed a set of 21 clains as new mai n request
and a set of 19 clains as auxiliary request.

The Appellant also indicated its intention to file a
di vi sional application on the basis of Claim3 as
originally filed.

| ndependent Clains 1, 18, 20 and 21 of the main request
read as foll ows:
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An extruded thernoplastic polynmer wood fibre
conposite cylindrical linear extrudate having a
radius of 1 to 5 mm which is forned froma
conposi tion conpri sing:
a) at least 30 wt-% of a polyneric continuous
phase conprising a vinyl chloride polyner;
b) at least 30 wt-% of wood fibres having a
fibre length of 1 to 10 nm a fibre width of
0.3 to 1.5 nm a fibre thickness of 0.3 to
1.5 nmand an aspect ratio between 2 and 7;
c) a water content of less than 8 w-%

wherein the wood fibres are di spersed throughout

t he continuous pol yner phase, and wherein at | east
20 wt-% of the fibres are oriented in the
extrusion direction.

A nmet hod of producing a thernoplastic polyner wood
fibre conposite according to any one of clainms 1
to 17, the nethod conprising the steps of:

(1) provi ding a conposition conprising

a) at least 30 wt % of a pol ymer conpri sing
vi nyl chl ori de;

b) at least 30 wt % of wood fibre having a
fibre length of 1 to 10 nm a fibre
width of 0.3 to 1.5 mm a fibre
t hi ckness of 0.3 to 1.5 nm and an
aspect ratio between 2 and 7;
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(2) bl endi ng the conposition under conditions of
el evated tenperature and hi gh shear such
that the wood fibres are di spersed
t hroughout the conti nuous phase fornmed by
t he pol yner; and

(3) exposi ng the heated conposite to atnospheric
or reduced pressure at el evated tenperature
for a sufficient period of tinme to renove
noi sture resulting at a final noisture
content of about 8 wt % or |ess,

(4) extrudi ng the bl ended conposition into
pellets in the formof a cylinder having a
radius of 1 to 5 mmand a length of 1 to 10
mmor into |inear extrudates having a radius
1to5 nm

A nmet hod of manufacturing a structural nenber
conprising extruding the conposites according to
any one of clainms 1 to 17 into structural nenbers.

A structural nenber formed fromthe conposites
according to any one of clainms 1 to 17 by
extrusion, the nenber having a Young's Mddul us of
at least 5,500 MPa (800,000 psi)."

Claims 2 to 17, and 19 are dependent on Clains 1 and 18

respectively.

Clains 1 to 17 of the auxiliary request are identical

to Clainms 1 to 17 of the main request, and Clains 18

and 19, respectively, correspond to Cains 20 and 21 of

t he main request.
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The Appel |l ant requested that the decision under appeal
be set aside, and that the case be remitted to the
Exam ning Division for further prosecution on the basis
of the main request or, in the alternative, on the
basis of the auxiliary request, both filed at the oral
pr oceedi ngs.

Reasons for the Decision

1

The appeal is adm ssible.

Mai n Request

2.2

2.3

1727.D

Procedural matters.- Admissibility of the request.

Thi s request has been submtted at a very | ate stage,
i.e. in the course of the oral proceedings held on
6 June 2003.

According to the decision T 153/85 (QJ EPO 1988, 1), a
Board may justifiably refuse to consider in exam ning
proceedi ngs alternative clains which have been filed at
a very late stage, if such alternative clains are not
clearly all owabl e.

| ndependent Cl aim 18 of the main request, which is
directed to a nethod for producing a thernoplastic

pol ymer wood fibre conposite according to Clains 1

to 17, requires in its processing step 3 to expose the
heat ed conposite to atnospheric or reduced pressure at
el evated tenperature for a sufficient period of tine to
remove noisture resulting at a final noisture content
of about 8 W% and in its follow ng process step 4 to
extrude the bl ended conposition into pellets in the
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2.5

2.6
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formof a cylinder having a radius of 1 to 5 mmand a
length of 1 to 10 nmor into |linear extrudates having a
radius of 1 to 5 mm

Thus, while step 3 of the clainmed process refers to the
process conditions to which the conposite (i.e. the
extruded product) should be submtted, the further

step 4 relates to the extrusion of the bl ended
conposition for obtaining the clained conposite. This

i nconsi stency in the chronol ogi cal order of the process
steps evidently results in a lack of clarity of
Claim18 contrary to Article 84 EPC. Even if one would
argue that the expression "conprising the steps" used
in the introduction of Claim18, did not stricto sensu
exclude that the step 3 could be carried out after

step 4, this would, however, appear not to be supported
by the description (cf. page 4, lines 2 to 5 of the
publ i shed application), which teaches to | ower the
water content to less than 8 wt% prior to extrusion.

It thus follows that Claim 18 of the main request is
not nmerely "not clearly allowable"” but, clearly not

al | owabl e under the provisions of Article 84 EPC. Thus,
in the Board's view, this situation justifies the Board
to exercise its discretion not to admt this late filed
request (Rule 86(3) EPC).

Consequently, the main request is not admtted into the
pr oceedi ngs.
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Auxi | iary request

1727.D

Wordi ng of the clains

Article 123(2) EPC

In the Board's view, the support for Claiml is to be
found in the conbination of lains 1, 8, 9, 10, and 16
as originally filed, read in association with the
preferred features for the wood fibres set out at
lines 32 to 33 of page 5 and at lines 37 to 40 on

page 3 of the published application.

Dependent Clains 2, and 3 to 5, are based on original
Clains 15, and 4 to 5, respectively, while Claimé6
finds its support on lines 8 to 9 on page 5 of the
publ i shed applicati on.

Dependent Clainms 7, 11, 12, 13, 14, 15 and 16 are
supported by original Cains 7, 12, 11, 17, 18, 19
and 20, respectively.

Dependent Clainms 8 to 9 are based on lines 31 to 32 on
page 32 on page 5 of the published application and
Claim10 is supported by lines 32 to 34 of the sane

page.

Dependent Claim 17 finds its basis on page 4, line 23
of the published application.

| ndependent Clains 18 and 19 find their support on
lines 4 to 13 on page 9 of the published application.
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It follows fromthe above that Clains 1 to 19 of the
auxi liary request neet the requirenents of
Article 123(2) EPC

Article 84 EPC

It is evident fromthe description of the application
in suit that the aspect ratio of the wood fibres is an
essential feature for the definition of the clained
invention. It is, however, true, that the application
in suit does not expressly give a definition of this
feature.

Thus, the question boils down as to whether this
essential technical feature has a clear and unanbi guous
meani ng for the skilled person reading the application
in suit.

Wi |l e docunents D2 (cf. page 2, lines 49 to 50) and D4
(page 90, right columm, line 6) define the aspect ratio
of wood fibres as the ratio of length to dianmeter, this
woul d appear, in the Board's view, to refer to
situations in which the width and the thickness of the
fibres are practically the sane, so that the fibres
could be seen as substantially cylindrical. This would
inmply that no practical difference can be nade between
wi dth, thickness and "dianeter”, so that it plays
practically no role as to whether the aspect ratio
should refer to the ratio of length to width, the ratio
of length to thickness or the ratio of length to

di aneter.
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In the case of the application in suit, the fibres,
however, are described as having a wwdth and a

t hi ckness whi ch, al though varying in the sane range
(i.e. from0.3 to 1.5 M) mght also be very different
from each ot her

Docunent D9 submitted by the Appellant at the ora
proceedi ngs (cf. D9, page 489; right colum, lines 3

to 4), which represents general know edge at the filing
date of the application in suit, defines the aspect
ratio as the ratio of length to width. This docunent

i ndeed corroborates the definition given by the
techni cal expert Dr Agarwal in his declaration annexed
to the Statenent of G ounds of Appeal (cf. point 21 on
page 6 of the declaration). Furthernore, this
definition cannot be seen as being contradictory to the
one given in docunents D2 and D4, since, as indicated
above in point 3.2.3, in the case of practically
cylindrical fibres no significant difference could be
made between the wi dth, the thickness, and the dianeter
of the fibre. Nor can it be seen as contradictory to

t he description of the application in suit which refers
to "aspect ratio" in a sentence imediately foll ow ng
one referring to "length and wi dth" of the wood fibre
(cf. lines 21 to 25 on page 3 of the published
appl i cation).

Thus, in the Board's view, it can be accepted, that the
skilled person reading the application in suit would
understand the feature "aspect ratio" as unanbi guously
referring to the ratio of the length to the width of

t he wood fi bre.
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Hence, the Board is satisfied that the requirenents of
Article 84 EPC are met by Clainms 1 to 19.

Since the objection of added subject-matter upon which
t he appeal ed deci si on was based has been renoved by the
set of Clainms 1 to 19, which further neet the

requi renents of Article 84 EPC, it follows that the
deci sion of the Exam ning Division nust be set aside.

Wth respect to the proceedings to follow, the Board
deens it appropriate, however, to point out that
docunents D6, D7 and D8 appear prima facie to be highly
rel evant for the assessnent of the patentability of the
subject-matter of the application in suit. As a matter
of fact, docunents D6, D7 and D8 refer to rigid

PVC/ wood fibre conposites conprising nore than 30% by
wei ght wood fibres, having a very | ow water content and
obt ai ned by extrusion and useful in the manufacture of
structural elements (e.g. w ndow frames) (cf. D6,

page 2, line 3 to page 3, line 18, Exanples 1, 2;

cf. D7, pages 22 to 24; cf. D8, page 1, line 47 to

page 2, line 27; page 4, line 117 to page 5, |line 100),
and D7 further discloses PVC wood conposites having a
nodul us of 6000 MPa (cf. Table on page 23). Taking into
account, on the one hand, in view of docunent D2, that
there seens to be no difference in terns of aspect
ratio (cf. page 2, lines 49 to 50) between wood fl our
and sawdust, and, on the other hand, that the clainms of
the auxiliary request did not define the size of the
wood fibres after extrusion in the obtained conposite
or in the further extruded structural nenber, these
prior art references would appear to conme nuch cl oser
to the subject-matter now clainmed than the prior art
consi dered by the Exam ning Division. Consequently,

t hey shoul d be taken into consideration when assessing
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the patentability of the clained subject-matter (cf.
T 1016/ 96 of 24 February 1998; not published in QJ

EPO) .
6. Thus, according to the express request of the Appellant
(Section X1l above), the Board remts the case to the

Exam ning Division for further prosecution on the basis
of Clainms 1 to 19 of the auxiliary request.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the Exam ning Division for
further prosecution on the basis of the auxiliary
request (Clainms 1 to 19) filed at the oral proceedings.

The Regi strar: The Chai r man:

E. Gorgnmaier R Young
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