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Summary of Facts and Submn ssions

1358.D

On 26 July 2000 the appellant (applicant) filed a
notice of appeal against the exam ning division's

deci sion of 16 May 2000 refusing the European patent
application No. 97 111 768.4 (a divisional application
of European patent application 94 925 780.2) for
contravention of Article 76(1) EPC

The appeal fee was paid sinultaneously and the
statenent of grounds of appeal was received on
5 Sept enber 2000.

Provi sionally considering that the divisiona
application indeed contravened Article 76(1) EPC, the
board summoned t he appellant to oral proceedi ngs and
gave reasons in the annex to the summons.

The appellant replied with a new set of clains to
overcone the Article 76(1) EPC objections.

The oral proceedings were then cancell ed.

The i ndependent claim 1l now reads:

"A device (15) through which a fluid passes to enter a
person's breathing track, the device (15) conprising:

(a) a body that is sized to fit over the nose and nouth
of the person; and

(b) a harness (10) for supporting the body (20) from
the wearer's head, the harness (10) being attached to
the body (20), and conpri sing:
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(i) a flexible strap (14);

(ii) an elenment (12) having a curved el ongated
slot (16) through which the strap (14) slidably
passes, the strap (14) frictionally engaging the
el ement (12) as the strap (14) slidably passes

t heret hrough so that the body can be provisionally
supported over the person's nose and nouth by the
frictionally engagenent between the el enent (12)
and strap (14) w thout further support from

anot her source, the frictional engagenent also
all owi ng for selective suspended positioning of
the body on the strap (14) and for deliberate
sliding of the strap (14) through the el enent
(12); and

(ii1) a fastener other than the elenent (12) (ii)
attached to the strap (14) to support the body
over the person's nose and nouth nore snugly than
provi ded by the frictional engagenent between the
el ement (12) and the strap (14)."

| V. The appel | ant requests that the decision of the
exam ni ng di vi sion be set aside and that the case be
remtted to the first instance for further prosecution
on the basis of the follow ng version:

- clainms 1 and 2 filed with the letter of
16 May 2002,

- description pages 1 to 6 as originally filed on
10 July 1997, and

- drawi ngs sheets 1/3 to 3/3 as originally filed on
10 July 1997.

1358.D Y A
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Reasons for the Decision

1

1358.D

The appeal is adm ssible.

The present European patent application 97 111 768.4 is
a divisional application of European patent application
94 925 780.2 (the parent application) which has the

Eur opean publication nunber EP-A-0 719 165 and was
publ i shed by W PO under International publication
nunber WO A- 95/ 07734.

Article 76(1) EPC states that the "European divisiona
application ... may be filed only in respect of

subj ect-matter which does not extend beyond the content
of the earlier application as filed".

Therefore the divisional application as originally
filed on 10 July 1997 needs to be conpared with
WO A- 95/ 07734.

The exam ni ng division refused the divisiona
application for contravention of Article 76(1) EPC
because claim1l as originally filed on 10 July 1997 did
not specify:

al that the strap is flat

az2 that the strap is flexible, and

b that the el enment contains a curved el ongated slot.
The current claiml1 filed with the letter of 16 My

2002 is the sane as that originally filed on 10 July
1997 except that
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a2 section (i) is anended from"a strap (14)" to "a
flexible strap (14)", and

b the words "having a curved el ongated slot (16)"
are added in the first line of section (ii) to
descri be elenent (12).

The exam ning division's objections set out in the
above section 3.a2 and 3.b are overcone by the current
claim1l. There remains only objection 3.al.

(bj ection 3.al

Wil e each of the independent clains 1 and 9 of

WO A-95/ 07734 specifies that the strap is flat, there
is a further independent claimin WO A-95/07734, i.e.
claim 12, which reads:

"A nethod of placing a respirator body over the
nose and nouth of a person, which conprises:
pulling on a strap that assunes a tortuous
configuration as the strap passes through a curved
el ongated slot in an elenment that is part of a
har ness assenbly of a respirator, the assuned
tortuous configuration causing the strap to
frictionally engage the elenent, the strap being
pul | ed through the curved el ongated slot to an
extent sufficient to position the respirator body
over the nose and nouth of the person, the
frictional engagenent of the strap with the
el ement being sufficient to allow the respirator
to maintain the position over the nose and nouth
of the person w thout further support from another
source. "
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Thus the independent claim 12 of WO A-95/07734 does not
require the strap to be flat, therefore this feature is
not an essential feature of WO A-95/07734 and so does
not have to be contained in the independent clai m of
the present divisional application. Its om ssion from
the claiml1 filed with the letter of 16 May 2002

t heref ore does not contravene Article 76(1) EPC

Caim2 filed with the letter of 16 May 2002 is the
sane as that originally filed on 10 July 1997 agai nst
whi ch the exam ni ng division nade no objection.

Accordi ngly each valid objection given for refusing the
application has been overcone by the present claiml.

The board will not itself exam ne the application
further but, in order to preserve the right of the
appel l ant to argue before two instances, will remt the
case to the first instance for further prosecution
(Article 111(1) EPC).
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O der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.
2. The case is remtted to the first instance for further
prosecution on the basis of the follow ng version of

t he application:

- clains 1 and 2 filed with the letter of
16 May 2002,

- description pages 1 to 6 as originally filed on
10 July 1997, and

- drawi ngs sheets 1/3 to 3/3 as originally filed on
10 July 1997.

The Regi strar: The Chai r man:

G Mgouliotis C. Andries
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