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Summary of Facts and Subm ssi ons

3025.D

The mention of the grant of European patent

No. 564 784 in respect of European patent application
No. 93102167.9 filed 11 February 1993 and claimng a
US-priority from?7 April 1992 was published on

22 Cct ober 1997.

Notice of opposition was filed on 21 July 1998 by the
Respondent (Opponent) on the grounds of Article 100(a)
EPC (lack of inventive step).

By decision of the Qpposition D vision announced during
t he oral proceedings on 24 May 2000 and posted on
5 July 2000 the European patent No. 546 784 was revoked.

The Opposition Division was of the opinion that the
subject-matter of claim 1l according to the main request
was not novel within the nmeaning of Article 54 EPC and
that the subject-matter according to the auxiliary
request | acked an inventive step and therefore did not
conply with the requirenents of Article 56 EPC

On 15 Septenber 2000 a notice of appeal was | odged
agai nst this decision by the Appellant (Patentee)
together with paynent of the appeal fee. The statenent
of grounds of appeal was filed on 15 Novenber 2000.

In a comuni cati on dated 4 August 2003 the Board
submtted its prelimnary opinion that it did not see a
reason to change the Opposition Division's decision not
to take into account an alleged public prior use relied
upon by the Appellant for lack of insufficient
substanti ati on.
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The reasons given in respect of the revocation of the
patent did not appear to be erroneous.

As regards the auxiliary requests it would have to be
di scussed at the oral proceedi ngs whether the subject-
matter clainmed was clearly defined and whet her an

i nventive step was involved when conpared with the

t eachi ngs of D2.

A/ Oral proceedings were held on 4 Novenber 2003. The
following prior art docunents, relied upon in the
opposi tion proceedi ngs, were discussed in detail:

Dl: US-A-4 656 081
D2: US-A-4 663 220
D3: DE-A-40 14 989
D4: US-A-4 720 415
The Appel |l ant requested that the decision under appeal

be set aside and that the patent be maintained on the
basis of the follow ng docunents:

- claims 1 to 19, filed during the oral proceedings;

- description page 2 to 15, filed during the oral
pr oceedi ngs;

- drawi ngs, Figures 1 to 7, as granted.

The Respondent requested that the appeal be dism ssed.

3025.D
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Caim1l reads as foll ows:

"A process of nmaking an ani sotropi c non-woven fi brous
web containing a substantially honbgenous arrangenent
of neltblown fibers generally aligned al ong one of the
pl anar di nensions of the web, the process conprising

t he steps of:

providing a first stream of gas-borne neltbl own fibers;
and

deflecting the first stream of gas-borne neltbl own
fibers at an inpingenent point above the formng
surface with a second stream of gas to an angle from

about 15 to 60 degrees to the form ng surface.”

In support of its request the Appellant essentially
relied upon the foll owi ng subm ssi ons:

The process according to claim1 (identical with
granted claim?22) was novel because none of the prior
art docunents disclosed a deflection of the stream of
gas-borne neltblown fibers between the die head and the

form ng surface.

Starting fromD2 representing the closest prior art no
i ndi cation was given which led the skilled person to
the process steps of claim1l. Also considering the
enbodi ment according to Figure 5 of D2 in which a
second gas stream was applied, the description
indicated clearly that no deflection of the first gas
stream was intended (colum 21, lines 34 to 43).
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Since the prior art did not |lead to the subject-matter
of claim1 in an obvious manner mai ntenance of the

pat ent as anmended was justified.

The subm ssions of the Respondent can be sunmarized as
fol |l ows:

Regarding Figure 5 of D2 the skilled person would
presume that at |east some deflection of the first gas
streamcarrying the neltblown fibers was caused by the
second gas stream In view of the clainmed range of
angl es of 15° to 60° between the direction of the
resulting gas streamand the form ng surface the
deflection resulting fromthe second gas stream nost
certainly would fall within this range and therefore
the process according to claim1 |acked novelty.

The patent in suit (page 5, lines 28 to 30) covered

al so the possibility to add other fibers to the stream
of nmeltblown fibers. Exactly the sane step was carried
out in the known process of D2 in the sanme manner. At

| east for that reason the process clai ned was obvi ous
when conpared with the teachings of D2.

Reasons for the Decision

1

3025.D

The appeal is adm ssible.
Amendnent s
| ndependent claim 1 and dependent clains 2 to 6 are

identical with independent claim 22 and dependent
claims 23 to 27 as granted.
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In the reformul ated dependent clainms 7 to 19 the
product features as granted with dependent clains 2 to
14 were changed to process features and related to the
process according to anyone of clains 1 to 6. Those
features are disclosed in the originally filed clainms 2
to 14 and these clains being granted as filed do not
extend the protection conferred. Therefore the anended
clainms nmeet the requirenents of Article 123(2) and (3)
EPC.

The further anmendnents to the patent are necessary in
order to adapt the description to the anmended cl ai s.

Novel ty

D2 discl oses a process of nmaking a anisotropi c nonwoven
fi brous web containing neltblown fibers generally

al i gned al ong one of the planar dinensions of the web.
Ani sotropy of the web is derivable from Table IV
(colum 26) in which the initial [oad in machine
direction at 150% Il ength is 411 grans whereas the | oad
at the same elongation in cross-machine direction is
209 grams, i.e. lowered by a factor of nearly 2.
Regarding the way of form ng the web a skilled person

i mredi ately recogni ses that the arrangenment of the
fibers is substantially honbgeneous. The process
conprises the steps of providing a first stream of gas-
borne neltbl own fibers. According to the enbodi nent of
Figure 5 a second gas stream carryi ng secondary fibers
is noving towards the first gas stream bearing the

mel tbl own fibers at a point of nerger of the two gas
streans (colum 21, lines 29 to 35).
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The Respondent was of the opinion that the second gas
stream woul d deflect the first stream of gas-borne

nmel tbl own fibers at this point of nerger of in a manner
to fall within the clainmed range of angl es.

However, the further description of D2 (colum 21,
lines 36 to 43) indicates clearly that the velocity of
t he second gas streamis adjusted such that the fl ow of
the gas streamafter nmerging is flowng in the sane
direction as that of the first gas stream A deflection
in the sense of the patent in suit is clearly not

i ntended and for that reason cannot be derived from D2.
Consequently the process of claiml1 is novel with
respect to D2.

The ot her docunents D1, D3 and D4 do not disclose a
second gas streamflowing in a cross direction to a
first gas stream Therefore the process according to
claiml neets the requirenent of novelty (Article 54(1)
EPC)

| nventive step

The cl osest prior art is represented by D2. That
docunent di scl oses a process for making an ani sotropic
nonwoven fibrous web (see point 3.1).

The technical object underlying the patent in suit is

to provide an inproved process of nmaking an ani sotropic
web having a substantially honbgeneous arrangenent of
nmel t bl own fibers generally aligned in one of the planar
di rensions of the web (see also page 2, lines 44 to 48).
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This object is fulfilled by the process with the

conbi nati on of nmethod steps and features of claiml, in
particular by deflecting the first gas stream of gas-
borne neltblown fibers at an inpingenent point above
the formng surface with a second stream of gas to an
angl e fromabout 15 to about 60 degrees to the formng

surf ace.

The general teaching of D2 relates to a nmethod of
form ng a honbgeneous non-woven web. In the specific
enbodi ment according to Figure 5 a second stream of gas
is applied, but this streamis intended only for
transport of secondary fibers which are nerged into the
web. Attention is drawn to the text in colum 21,

lines 35 to 42 which indicates that upon nerger and
integration of the fibres the resulting streamfl ows
substantially in the sane direction as that of the
stream of mcrofibers. The direction of the gas stream
carrying the neltblown fibers in both apparatus shown
in D2 is perpendicular to the form ng surface. No
indication is given to arrange the direction of the gas
streamother than at a right angle to the form ng
surface. Thus docunent D2 cannot |lead to a process in
whi ch the gas streamcarrying the mcrofibers is
directed to the formng surface at an angle from about
15 degrees to about 60 degrees, and still less to
performthis deflection wwth a second gas stream

It is true that the second gas stream according to the
patent in suit nmay contain additives and/or other
materials (such as additional fibers), however, the
primary purpose of the second gas streamis to defl ect
the first gas stream at an inpingenent point towards
the form ng surface at an angle. That effect is not
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i ntended according to D2 and al so cannot be achi eved
with the arrangenent of Figure 5. Therefore the process
of claim 1l cannot be derived in an obvi ous manner from
D2.

4.6 D1 al so deals with a nmethod of producing a non-woven
web from neltbl own fibers, however, the arrangenent of
the fibers is not honogeneous in that it consists of
fine fibers and yarn-1like fiber bundles. According to
t he enbodi nent of Figure 5 the die head is arranged in
a slanted position such that the stream of gas-borne
neltblown fibers is directed at an "ejecting angle &"
with respect to the collecting surface which has a
val ue between 15° and 75°, preferably between 30° and
60° (colum 5, lines 18 to 33).

4.7 Consi dering the teaching of D1, the skilled person has
no reason to sel ect one single characteristic of the
met hod according to D1 and use it in the process of D2
because both D1 and D2 discl ose conpl ete distinct
processes. |If he would neverthel ess do so, he would
arrange the die head of D2 in a slanted position at an
angle with respect to the form ng surface. No
indication is derivable fromDl to use a second stream
of gas for deflecting the first stream of gas-borne
nmel t bl own fibers. Therefore also a conbination of the
teachings of D2 with those of D1 cannot |lead to the

process according to claim1 in an obvi ous manner.

4.8 The further docunments D3 and D4 do not cone closer to
the clainmed solution than D2 and D1 as di scussed above
and therefore cannot contribute towards a suggestion in
the direction of the clainmed invention.

3025.D
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Since no single one of the cited docunents nor a
conbi nation of them|eads the skilled person to the
subject-matter of claim1 in an obvi ous manner the
claimed invention conplies with the requirenent of
inventive step (Article 56 EPQC)

Summarizing, in the Board's judgnent, the proposed
solution to the technical problemunderlying the patent
in suit defined in the independent claim11 is inventive
and therefore this claimas well as its dependent
claims 2 to 19 relating to particular enbodi nents of
the invention in accordance with Rule 29 (3) EPC, can
formthe basis for maintenance of the patent

(Article 52(1) EPC).

Thus taking into account the anmendnments nmade by the
Appel l ant, the patent and the invention to which it
relates neet the requirenments of the EPC, and the
patent as anmended is maintained in this form
(Article 102(3) EPC).
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Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the departnent of first
instance with the order to maintain the patent on the
basis of the follow ng docunents:

- claims 1 to 19, filed during the oral proceedings;

- description page 2 to 15, filed during the oral
pr oceedi ngs;

- drawi ngs, Figures 1 to 7, as granted.

The Regi strar: The Chai r man:

E. Gorgnmuaier P. Alting van Ceusau
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