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Summary of Facts and Subm ssi ons

1649.D

This appeal is fromthe decision of the Opposition
Di vi si on revoki ng European patent No. 0 707 632
concerning a detergent conposition and a process for
its production.

The Respondents | and Il (Opponents | and I1) filed
noti ces of opposition based on | ack of novelty and
inventive step (Article 100(a) in conmbination with
Articles 52(1), 54 and 56 EPC) and | ack of disclosure
(Article 100(b) EPC). Respondent | cited al so added
subj ect matter as ground of opposition (Article 100(c)
EPC) .

The oppositions were based inter alia on the foll ow ng
docunent :

Document (4) = EP-A-0 506 184.

The Opposition Division held that originally
undi scl osed subject-matter was introduced into the
patent in suit during the exam nation of the patent
application (Article 100(c) EPC)

It also found that the invention defined in the
auxiliary requests filed by the Appellants (Patent
Proprietors) during the oppositions proceedi ngs and

whi ch overcane the objection as to added subject-matter,
al t hough sufficiently disclosed (Article 100(b) EPC)

| acked novelty (Article 100(a) in conmbination with
Articles 52(1) and 54 EPC).
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The Appel | ants appeal ed agai nst this decision.

At the oral proceedings held on 26 February 2004 before
t he Board, the Appellants filed four anended sets of
clainms as main request and first to third auxiliary
requests.

Only the main request is relevant for this decision. It
conprises eleven clains. Claiml reads as foll ows:

"1. A free-flow ng granul ar detergent conmponent having
a bulk density of at |east 550 g/liter consisting
essentially of:

(a) from above 40 to 55 wt % of anionic
surfactant consisting of that which has an
acid precursor which is liquid at anbient
tenperature, said anionic surfactant being
selected fromprimry al cohol sul phates,
al kyl benzene sul phonates and m xtures
t her eof ,

(b) from30 to 50 wt % (anhydrous basis) of
zeolite,

(c) from2 to 25 wt % of alkali netal carbonate,
provi ded that when the anionic surfactant
consi sts wholly of primary al cohol sul phate
t he amount of alkali netal carbonate is from
2to 12 w% "

| ndependent Cl aim 10 defines the process for the
preparation of the granul ar detergent conposition of
claim1, and dependent clains 2 to 9 and 11 define
further enbodinents of clains 1 and 10, respectively.
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The Respondents raised no objection to the main request
in view of the requirenents of Article 123 EPC. They
argued that it lacked clarity (Article 84 EPC) and
novelty in view of Docunent (4) (Articles, 52(1), 54
and 100(a) EPC).

In respect of novelty of the main request the
Appel | ants mai ntai ned that Docunent (4) did not

di scl ose explicitly or inplicitly detergent
conpositions falling under the definition of claim1l of
t he main request.

They al so stressed that the Opposition division did not
decide on the inventive step issue and thus requested
the remttal to the first instance for the assessnent
of the allowability of their requests in this respect.

The Respondents contested the clarity (Article 84 EPC)
of the main request only in view of the allegedly vague
expression "anbient tenperature” in claiml.

In respect of the question of novelty they presented
the follow ng argunents.

Even t hough Docunent (4) did not disclose explicitly
conpositions falling under the definition of claim1l of
the Appellants' main request, part of the subject-
matter clainmed in the Appellants' min request would
represent a selection wthin the generic definition of
t he detergent conpositions of Docunent (4) (compare the
above given claim1l of this request with Docunment (4),
page 3, lines 22 to 33, reading "Phosphate containing
as well as zeolite containing conpositions may be
prepared. The process is also suitable for preparing
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cal cite/ carbonate containi ng detergent conponents or
conpositions. The final detergent product may for
exanpl e conprise 20 to 50 wt% of a builder, 5to 70 wt %
carbonate, 20 to 45 wt% anionic surfactant, 0 to 20 m %
noni oni ¢ surfactant and O to 5 wt % soap. The liquid
acid precursor of an anionic surfactant may be sel ected
fromthe acid precursors of linear alkyl benzene

sul phonat e, al pha-ol efin sul phonate, internal olefin

sul phonate, al kyl ether sul phate or fatty acid ether

sul phate and conbi nations thereof....... An especially
preferred class of anionic surfactants are primary or
secondary al cohol sul phates.").

The Respondents mmi ntained that such part of the

cl ai med subj ect-matter woul d:

a) be very close to the specific detergent conposition
exenplified in Docunent (4) (see Tables 4 and 8 of the
exanpl es) and

b) represent no purposive selection, since no
surprising effect had been denonstrated to be

obtai nable in the area of overl ap.

Therefore, two of the three criteria elaborated by the
jurisprudence of the Boards of Appeal for establishing
novelty in case of selection of chem cal inventions

woul d be absent in the present case.

Finally they stressed that to arrive at conpositions
falling under the definition of present claiml1, the
skilled reader of Docunent (4) only needed to increase
t he amount of anionic surfactant in the exanpl es of
Docunent (4), as suggested by the fact that the
conposition's generic definition at page 3 of this
citation (see the portion of Docunment (4) cited above
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i n parentheses) disclosed that the ampbunt of anionic
surfactant may be as high as 45wt % In particular, this
nodi fication of the exanples would be further suggested
by the fact that Docunment (4) defines the object of the
invention disclosed therein as that of providing a

det ergent conposition "in particular having a high

| evel of anionic surfactant” (see Docunent (4), page 2,
lines 32 to 34).

The Appel lants requested that the decision under appeal
be set aside and that the case be remtted to the first
i nstance for further prosecution on the basis of

claims 1 to 11 of the main request submtted at the
oral proceedings or alternatively on the basis of the
clainms of the first to third auxiliary requests al so
submtted at the oral proceedings.

The Respondents requested that the appeal be di sm ssed.

Reasons for the Decision

1649.D

Adm ssibility of the Appellants' main request in view
of Articles 84 and 123(2) and (3) EPC

The Respondent's only objection in respect of
Article 84 EPC was raised in witing with reference to
t he expression "anbient tenperature"”.

However, at the oral proceedings, the Board stressed
that this expression is generally accepted in the
technical field of detergents as clear and unanbi guous
for the person skilled in the art.



1.2

1.3

1649.D

- 6 - T 0929/ 00

Since this was finally not disputed by the parties, the
Board concludes that claim1 of the Appellants' main
request conplies with the requirenments of Article 84
EPC.

The Board is also satisfied that claim1l of the
Appel l ants' main request conplies with the requirenents
of Article 123(2) and (3) EPC.

In particular, basis for the present wording of claim1l
is to be found in the original patent application in
claiml, page 4, lines 16 to 28, and page 6, lines 20
to 23 and 33 to 35. Its subject-matter is nore
restricted than that of the granted claim1l, since in
the present claimthe anionic surfactants in the

det ergent conposition consist of primary al cohol

sul phates (hereafter PAS) and/or al kyl benzene

sul phonates (hereafter LAS) which have been restricted
to those whose acid precursors are liquid at anbient
tenperature. Mreover, the mninmum anmount of the
anioni c surfactants has been raised from 30 to above 40
wt %

Si nce the Respondents raised no objection in this
respect, no further reason needs to be given.

The Board is also satisfied that the remaining clains 2
to 11 of the Appellants' main request conply with the
requi renents of Articles 84 and 123(2) and (3) EPC,
since these clains are substantially identical to the
correspondi ng granted cl ains, except for the anendnents
of the m ni num anount of the anionic surfactant (a) in

claine 3 and 5, so as to be consistent with the m ni num
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amount of "above 40 wt% defined in claim1 on which
t hey depend or refer to, respectively.

Si nce the Respondents raised no objection in this
respect, no further reason needs to be given.

Novelty of the subject-matter of claim1l of the
Appel lants' main request (Article 100(a) in conbination
with Articles 52(1) and 54 EPC)

Claim 1 defines a free-flow ng granul ar detergent
conposition characterized in that it nust conprise nore
than 40 wt % and up to 55 wt % of PAS and/or LAS anionic
surfactant, whose acid precursor is liquid at room
tenperature, in conbination with 30 to 50 w % of
zeolite. The amount of alkali nmetal carbonate when the
cl ai med detergent conposition conprises only PAS as
anionic surfactant is from2 to 12 wt% in all other
cases ranges fromto 2 to 25 w %

The Respondents contested the novelty of the detergent
conposition of claim1 in question only in view of
Docunent (4).

They submitted that the subject-nmatter of the claimin
guestion, even though not anticipated by any prior art
conposition explicitly disclosed in such citation,
overlaps with the group of detergent conpositions
identified by the generic definition at page 3,

lines 22 to 33, of Docunent (4) (cited above at item
VII of the Facts and Subm ssions).

As evident fromthe argunents summari zed above at item
VIl of the Facts and Subm ssions, the Respondents al so
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al | eged the absence of two of the three criteria for
novelty of so-called "selection inventions", as set out
in the decision T 198/84 (QJ EPO 1985, 209, points 5to
7 of the reasons for the decision) and confirmed in
point 4.1 of the decision T 279/89 (not published in
the QA EPO, i.e. that the clained subject-matter
shoul d be far renoved fromthe preferred part of the
prior art and not sinply represent an arbitrarily
chosen way of carrying out the prior art invention.

The Respondents concluded that, therefore, the subject-
matter clainmed was not delimted over Docunent (4) and,
thus, anticipated by this citation.

The Board cannot accept the Respondents' argunents.

While it is true that concentration ranges of the
conponent types designated (a), (b) and (c) in the
patent in suit seemingly overlap with the respective
ranges of the correspondi ng generic types as disclosed
in Docunent (4) (see itemVIl, above), this does not
directly and unanbi guously | ead to a range of overlap
of the conpositions concerned. To end up at the all eged
overlap in respect of the conpositions a conbination of
a plurality of selections within the concentration
ranges and within the generic definitions of the
conponents di sclosed in Docunent (4) is required.

For instance, to arrive fromthe (above-cited) generic
definition of the detergent conposition at page 3,
lines 22 to 33, of Docunent (4) to detergent
conpositions belonging to this area of overl apping
concentration values it is necessary to simnultaneously

sel ect :
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a) LAS or PAS anong the anionic surfactants discl osed
therein (i.e. LAS, al pha-olefin sul phonate, internal

ol efin sul phonate, al kyl ether sul phate, fatty acid

et her sul phate, PAS and secondary al cohol sul phates)
b) zeolite anong the builders disclosed therein (i.e.
phosphate, zeolite or calcite), and

c) certain portions of the amount ranges disclosed for
t he anionic surfactant and the builder and the
carbonate (conpare "...20 to 50 wt% of a builder, 5 to
70 Wt % carbonate, 20 to 45 wt% anionic surfactant,...”
in the above-cited generic definition of the detergent
conpositions of Docunment (4) with the amount ranges in
claiml in question).

This has al so not been disputed by the parti es.

2.6 The Boards therefore considers that the situation in
t he present case, wherein an area of overlap with the
prior art can only be constructed by a conbi nati on of
several selections froma plurality of lists, is
di stingui shed froma situation wherein the clained
subj ect-matter represented a single selection - of a
sub-range - within a prior art, as decided in the
above-cited T 198/84 and T 278/ 89.

The Board finds appropriate to stress that the sane
conclusion applies to the unpublished decision T 891/97,
wherein the definition of a group of conpositions was
found disclosed in a prior art docunent, because it
resulted fromthe inplenentation of a generally
applicable instruction contained in this citation to

one of the binary m xture explicitly disclosed therein
(see itens 3.2 and 3.3 of the reasons). Hence, also in
this decision, the relevant disclosure resulted froma
single selection (the selection of one of the

1649.D
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explicitly disclosed binary m xtures to which the
generic teaching was applicable) and not froma

conmbi nati on of several selections froma plurality of
lists.

Therefore, these decisions are of no rel evance for the
present case.

According to the established jurisprudence of the
Boards of Appeal, only what can be directly and
unanbi guously derived froma prior art docunent is
rel evant for the assessnent of novelty.

Hence, and since the Respondents have conceded that the
all eged anticipation is not explicitly disclosed in
Docunent (4), the Board finds that in the present case
t he novelty assessment anounts to establishing whether
or not this alleged anticipation is directly and

unanbi guously inplied fromthe wording of this citation.
In other words, it nust be established if any person
skilled in the art would consider the disclosure of one
or nore conpositions anticipating the subject-matter of
the claimin question as necessarily inplied by the
explicit disclosure of Docunent (4) (e.g. in view of
the self-evident correl ations existing anong

di stingui shed portions of the explicit disclosure in
this citation, or of purely |ogical necessity, or of
basic scientific laws, or of other correlations which
are generally recognised as inevitably mandatory in the
rel evant technical field, etc.).

The Board finds that the specific conbination of the
selections a) to c) listed above at item2.5 is not
necessarily inplied in the generic definition of the
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det ergent conposition of Document (4) cited above in
the Facts and Subm ssi ons.

In particular, nothing in this generic definition
necessarily inplies that the upper portion of the
amount range of the anionic surfactant (fromnore than
40 wt% and up to 45 % or at |least the end val ue of
45 wt % had been inplicitly disclosed in particular in
respect of detergent conpositions conprising PAS or LAS
as anionic surfactant and between 30 to 50 wt % (or
specifically 50 wt% of zeolite as buil der.

The Board al so finds no other portion of the remaining
explicit disclosure in Docunent (4) which, if
considered in connection with the above-identified
detergent conposition's generic definition, could
render this conbination of selections necessarily

i nplied therein.

In particular, the exanples in this citation cannot
possi bly represent an evidence that such conbination of
selections could be inplied in the generic definition
of the detergent conposition of Docunent (4), already
for the reason that none of these exanples conprises
frommnore than 40 wt % and up to 45 wt % of anionic

surfactant.

It remains thus only to be investigated if, as al so
mai nt ai ned by the Respondents, Docunment (4) at | east
inmplicitly suggests directly and unanbi guously

nodi fications of the exanples that would fall under the
definition of claim1l in question.
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In particular, according to the Respondents' argunent,
the skilled reader of this citation would reasonably
consider to increase the anount of anionic surfactant
used in the exanples up to the maxi mum |l evel of 45 wt%
SO as to arrive at detergent conpositions of claim1l in
guestion, also because Docunent (4) explicitly

di scl oses at page 2, lines 32 to 34, that the detergent
conposition of this citation is particularly aimng to

al l ow high | evel of anionic surfactant.

This reasoning i s based on the assunption that this
teaching in Docunment (4) is to be equated to an
instruction to use the amobunt of 45 wt% (or at | east
"above 40 Mt %, as required by claim1 in question) in
any exanple of this citation.

The Board observes instead, that such assunption coul d,
if at all, hold certain plausibility if restricted only
to those exanples of Docunent (4) disclosing a content
in anionic surfactant very close to the disclosed

maxi mum of 45 wt% (i.e. Exanples 6 and 7, conprising
respectively 39.2 and 39.5 wt % of LAS). However, both

t hese exanples still contain |less than 30 w % of
bui | der, whereby such builder additionally is calcite
rather than zeolite (Exanples 6 and 7 conprise
respectively 27.5 and 28.7 w% of calcite). The Board
finds that, in the absence of any indication in
Docunent (4) to increase the amount of buil der and

si mul t aneously increase the anmobunt of the anionic
surfactant and substitute calcite by zeolite, there is
no inplicit disclosure of detergent conpositions wthin
the range of claim1l when starting out from Exanples 6

or 7.
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Al the other exanples of Docunent (4) conprise |evels
of anionic surfactant well below 40 wt % (see in
Exanples 1 to 5: from23 to 32 ww% and, already for
this reason, the Board concludes that Docunent (4) does
not necessarily inply the suggestion of increasing in

t hese exanpl es the anount of anionic surfactants up to
t he maxi num di scl osed anmount of 45 wt % or at | east
above 40 wt %

Therefore, the Board concludes that the explicit and
inplicit disclosure of Docunent (4) does not render
directly the unanbi guously available to the person
skilled in the art detergent conposition(s) according

to the definition of claim1 in question.

The subject-matter of claim1 of the main request is
therefore found to conply with the requirenents of
Articles 52(1) and 54 EPC

Novel ty of the subject-matter of clains 2 to 11 of the
Appel l ants' main request(Article 100(a) in conbination
with 52(1) and 54 EPC)

The sane reasoni ng given above in respect of the
subject-matter of claim1l applies to its preferred
enbodi ments defined in clains 2 to 9 as well.

The process of clainms 10 and 11 is only directed to the
production of the detergent conposition of claiml,

thus it is not anticipated in Docunent (4) for the sane
reasons given above in respect of the subject-matter of

claim1.
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4. It follows fromthe above that the clains according to
the main request are not open to the objections on
whi ch the Respondents rely. Therefore, there is no need
to deal with the clains of the auxiliary requests.

5. In the present case, the Qpposition Division has not
yet considered the issue of inventive step which is an
essential question regarding patentability of the
cl ai med subject-matter. Therefore, the Board considers
it as justified to remt the case to the first instance
for further prosecution (Article 111(1) EPC) on the
basis of the clainms of the main request, thereby
granting the respective request of the Appellants.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance for further
prosecution on the basis of clains 1 to 11 of the main
request submtted at the oral proceedings.

The Regi strar: The Chai r man:

G Rauh P. Krasa

1649.D



