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Summary of Facts and Submn ssions

1518.D

This is an appeal by the opponent against the decision
of the Opposition Division to maintain European Patent
No. 0 432 198 (based on patent application

WO A- 90/ 03071) as anended.

Claim 1l as anended reads as foll ows:

"Met hod of communication in a wde area radio

comuni cation network, said network conprising at |east
two Central stations (10), each Central Station (10)
bei ng assigned to at | east one Peripheral Station (11),
each Central Station (10) and each Periphera

Station (11) having neans for transmtting radi o energy
and receiving radio energy arranged in said Centra
Stations (10) for comrunicating to and from said
Central Stations (10) by transferring radio signals in
predeterm ned transm ssion directions during
predetermned tinme intervals, said neans for

comruni cating including a directed antenna system (41);
each Central Station (10) transmtting and receiVving
radio signals to cover a service area,

a total service area coverage of each Central Station
(10) being divided into different geographical sub
service area segnents covered during selected tine
segnents, each Central Station operating in different
sub-areas by controlling said directed antenna

system (41) to operate in said sub-service area segnent
during predetermned tine intervals;

characterised in that each Peripheral Station (11) is
stationary;
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that each of said Central Stations (10) stores

I nformati on about distance and transmtting and
receiving direction to each assi gned Periphera
Station (11), that each Central Station (10)
coor di nates each assigned Peripheral Station (11) by
distributing signal information to each Peri phera
Station (11) assigned thereto;

that said information includes timng conpensation wth
respect to the distance between said Centra

Station (10) and said Peripheral Station (11) assigned
thereto, and includes actual tinme intervals selected by
said Central station (10) for sending information to
said Central Station (10) from said Periphera

Station (11);

and that each Central Station (10) coordi nates the
reception of information transmtted from each assi gned
Peri pheral Station (11) at said tinme intervals by
directing during said tinme intervals the antenna of
said Central Station (10) towards said Periphera
Station (11)".

| ndependent claim 16, based on claim 17 as granted, is
directed to a correspondi ng system for comruni cating in
a W de area radi o communi cati on networKk.

The opponent had opposed the patent on the grounds that
the invention was not new or did not involve an

i nventive step (Article 100(a) EPC), that the patent
did not disclose the invention in a manner sufficiently
clear and conplete for it to be carried out by a person
skilled in the art (Article 100(b) EPC), and that the
subject-matter of the patent extended beyond the
content of the application as filed (Article 100(c)
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EPC) .

The Opposition Division held inter alia that the
subject-matter of the patent as maintained did not
extend beyond the content of the application as filed
and the ground for opposition under Article 100(c) did
not prejudice the maintenance of the patent in anmended
form

The opponent | odged an appeal against this decision.
The appeal was based solely on the ground that certain
features in the i ndependent clains of the anended
patent had no proper basis in the patent application as
filed. This was contested by the respondent proprietor.

In a comruni cation pursuant to Article 11(2) of the

Rul es of Procedure of the Boards of Appeal, the
prelimnary opinion was given that at |east sone of the
grounds for the appeal appeared convincing.

Oral proceedings before the Board were held on

3 May 2002. In accordance with its previous
announcenent the respondent was not represented at the
heari ng.

The appel | ant (opponent) requested that the decision
under appeal be set aside and that the patent be
revoked.

The respondent (patent proprietor) had requested with
letter dated 2 May 2002 that the appeal be disni ssed
and the patent be nmintai ned.

At the end of the oral proceedings the Chairnman
announced the Board' s deci sion.
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Reasons for the Decision
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The only issue for the Board to deci de under the

ci rcunstances of the present case is whether the patent
contains subject-matter which was not included in the
patent application as originally fil ed.

The appel |l ant argues that a nunber of features in the
present independent clains 1 and 16 were not contai ned
in the original application. One such feature concerns
the signal information distributed fromeach centra
station to each peripheral station assigned to it.
According to claim1, this information "includes timng
conpensation with respect to the di stance between said
Central Station (10) and said Peripheral Station (11)
assigned thereto". In the appellant's view there was no
indication in the patent application that such
informati on was transmitted to the peripheral stations.
Only the slot tine for use by the peripheral station
was comruni cated. Tim ng conpensation was discl osed
exclusively in connection with the conmunication
between different central stations, not between a
central station and its assigned peripheral stations.

This feature was also contained in claim1l as granted
(see colum 9, I. 4 to 7). The issue is therefore under
Article 100(c) EPC

The appel l ant has pointed to the foll owi ng passages of
t he published patent application (WO A-90/03071; al
page references in the present decision are to this
publication) as being particularly relevant for the
feature in question:
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"/ A central station of the system has three basic
states or nodes: (A) identifying stations and
conpensating for distance variations, for correct
timng and power control..." (page 6, |I. 3 to 8);

“"A central station controls each of the periphera
stations associated therewwth with respect to the tine
i nterval s during which the peripheral station is
allowed to transmt information" (page 10, |. 14

to 18).

The respondent held that the feature was disclosed in
original claim1, line 25 (see the letter dated 22 June
2001). This reference is however erroneous since claim
1 as filed ends at line 10 (see the WO A publication)
and does not include this feature.

The first of the appellant's quotations inplies that
the central station is capable of conpensating for

di stance variations to peripheral stations. It is
observed that, whereas claiml is limted to stationary
peri pheral stations, the description concerns both
stationary and nobile stations (cf. page 5,

. 20 to 23). In case of nobile peripheral stations the
di stance to the central station will naturally vary. In
case of stationary peripheral stations the neaning of
"di stance variations" appears less clear. For the

pur pose of the present decision it is however assuned -
in the respondent's favour - that the skilled person
woul d understand it as a reference to the different

di stances between a central station and its assigned
peri pheral stations. But even in that case the cited
passage cannot be understood in the way that

i nformati on about tim ng conpensation is transmtted to
t he peripheral stations. Nor would such a transm ssion
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be inevitable in the circunstances since, as the
appel l ant has pointed out, the tinme slots during which
the peripheral stations are permtted to transmt could
be wi de enough to acconmpdate any slight tine

vari ations. Therefore, even if this feature m ght be
nore or |l ess obvious in the light of the information
provided in the description, it is not clearly and
unanbi guously derivable fromit.

The second quotati on does not necessarily nean anythi ng
nore than that the central station determnes the tine
slots to be used by the peripheral stations. It is not
apparent that it refers to variations in the timng of
the slots, and even less to a transm ssion of timng
conpensation information to peripheral stations.

Finally, for the sake of conpleteness, it is observed
that the "conpensation for and control of tine
reference differences" (cf. reference sign 34 in

Figure 19 and 20) concerns the synchronisation of the
central stations. This is explicitly stated at page 10,
| ast three lines: "The relative tinme difference between
geographically separated central stations is referenced
by 34". This conpensation has thus nothing to do with
di stance variations between a central station and its
assi gned peripheral stations.

The Board concludes that the patent application as
originally filed did not disclose the feature contai ned
in the present independent clains 1 and 16 to the
effect that the information distributed from each
central station to each peripheral station includes
timng conpensation with respect to the distance
between the central station and the peripheral station.
There is no request for maintenance of the patent on
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the basis of other clainms. It follows that the patent-
in-suit nust be revoked (Article 102(1) EPC).

There is thus no need to consider whether it would have
been possible to replace the feature in question in the
clainms without extending the scope of protection
conferred by the patent. Nor need it be exam ned

whet her the other features discussed by the appellant
in the statenent setting out the grounds of appeal are
properly based on the original disclosure.

O der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The patent is revoked.

The Regi strar: The Chai r man:
M Ki ehl S. Steinbrener
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