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Summary of Facts and Submn ssions

1744.D

Eur opean patent No. 93 914 016.6 was refused in a

deci sion of the exam ning division dated 6 April 2000.
The reason for the refusal was that the application did
not neet the requirenents of Articles 83, 84, and
123(2) EPC.

In the exam nation procedure, the follow ng docunents,
anong ot hers, were cited:

D1: US-A-4 238 252;

D2: US-A-3 859 148; and

A3: Solid State Electronics, vol. 36, no. 12 (1993),
pages 1749 to 1755;

The appel |l ant (applicant) |odged an appeal on 25 May
2000, paying the appeal fee the sane day. A statenent
of the grounds of appeal was filed on 3 August 2000
together with the docunents

Al4. B. J. Baliga, "Mdern Power Devices" (J. Wley &
Sons, New York, 1987), pages 62 to 72;

Al5: 28th International Power Conversion Conference
Proceedi ngs , June 1994, pages 519 to 524,

Al6: "lsraeli start up commercializes high voltage GaAs
power di odes," CIE January 1995; and

Al7: US-A-5 733 815.
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The appel |l ant requested that the decision under appea
be set aside and a patent be granted on the basis of
one of the follow ng requests:

Mai n request:

d ai ns: 1 filed wth the statenent of the
grounds of appeal
2 to 25 according to the main request
under consideration in the decision
under appeal, i.e. Set 1 filed with the
| etter dated 14 February 2000; and

as Auxiliary requests 1 to 6, the clains according to
the main request and the auxiliary requests 1 to 5
formng the basis of the contested deci sion.

The appel | ant requested oral proceedings in case the
mai n request was not all owed.

Furthernore, the appellant requested rei nbursenent of
t he appeal fee, since the exam ning division had acted
beyond the rul es provided by the Guidelines for the
Exam nation in the European Patent O fice.

I n a comruni cation under Article 11(2) of the RPBA
annexed to sumons to be held on 9 July 2002, the Board
i ntroduced the following prior art docunments into the
appeal proceedings:

D6: P. D. G eene "Liquid-phase epitaxy of I11-V
compounds” in S. J. Mdss and A Ledwith ed. "The
Chem stry of the Sem conductor Industry" (Bl ackie,
d asgow and London, 1987), pages 157 to 174; and

D7: US-A-3 676 228,
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and inforned the appellant of its provisional opinion
that the application did not appear to neet the

requi renments of Article 83 EPC, and that there was no
substanti al procedural violation commtted by the
exam ning division in its issue of the decision which
woul d justify rei nbursenent of the appeal fee.

Wth a letter dated 8 May 2002, the appellant inforned
the Board that he would not attend the oral proceedi ngs
and requested that the Board makes a final decision on
thi s case.

In a communi cati on dated 7 June 2002, the Board
i nformed the appellant that the oral proceedings due to
take place on 9 July 2002 were cancell ed.

Reasons for the Decision

1744.D

The appeal conplies with Articles 106 to 108 and
Rul e 64 EPC and is therefore adm ssible.

In the official comunication of the Board under
Article 11(2) RPBA dated 14 February 2002 and annexed
to the summons to oral proceedi ngs, the appellant was
informed in detail that the Board had taken the

subm ssions presented with the statenent of the grounds
of appeal into consideration, but was neverthel ess of
the provisional opinion that the application did not
neet the requirenents of Article 83 EPC. Taking into
consi deration the cited docunents D1, D2, D6, D7, A3,
Al5, and Al16 exenplifying known prior art nethods, the
Board arrived at its provisional viewthat the
application in suit did not contain enough information
for the skilled person to carry out the invention for
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whi ch protection is sought.

The Board al so inforned the appellant that it appeared
fromthe file that the exam ning division did not
conmt any substantial procedural violation justifying
a rei nbursenent of the appeal fee under Rule 67 EPC

Furthernore, the appellant was given an opportunity to
file subm ssions and requests until one nonth before
the date of the oral proceedings. This tine limt
expired on 10 June 2002.

The letter of the appellant dated 8 May 2002 inform ng
the Board that the appellant's representative will not
attend the oral proceedings thus represents the
definitive response of the appellant to the officia
conmuni cati on of the Board dated 14 February 2002,
since no other subm ssions were received before the
time limt set out in the official conmunication
expired.

The letter of the appellant dated 8 May 2002 does not
contain any comments on the case thereby indicating
that the appellant al so does not w sh to nake any
further observations in witing.

Havi ng reconsi dered the reasons which were given in the
of ficial comunication of 14 February 2002, the Board
sees no reason to depart fromthem Therefore, the
application in suit does not neet the requirenents of
Article 83 EPC for the reasons given in the above-
mentioned official conmunication dated 14 February 2002
whi ch are hereby incorporated in the decision (cf.
decisions T 784/91, T 766/97, T 1058/97, T 1069/97, and
T 230/99, as well as "Case Law of the Boards of Appea
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of the European Patent O fice", 4th Edition, 2001,
Chapter VII.D.8.2). Since the application as a whole
does not neet the requirenents of Article 83 EPC, none
of the main request and first to sixth auxiliary
requests i s patentable.

5. As to the request for reinbursenent of the appeal fee,
a rei nbursenment under Rule 67 EPC can only take pl ace
when the appeal is allowable, and a reinbursenent is
equi tabl e by reason of a substantial procedura
violation. In the above-nentioned offici al
conmuni cation, the Board inforned the appellant of the
provi si onal opinion that a substantial procedura
violation was not commtted taking into account the
facts on file.

Since none of the appellant's requests is allowable,
none of the conditions set out in Rule 67 EPC for the

rei mbursenent of the appeal fee is net. The request for
rei mbursenent of the appeal fee is therefore rejected.

Or der

For these reasons it is decided that:

1. The appeal is dism ssed.

2. The request for reinbursenent of the appeal fee is
rej ect ed.

The Regi strar: The Chai r man:

1744.D Y A
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D. Spigarelli R K. Shukl a
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