BESCHWERDEKAMVERN
DES EUROPAI SCHEN

BOARDS OF APPEAL OF CHAMBRES DE RECOURS
THE EUROPEAN PATENT

DE L' OFFI CE EUROPEEN
DES BREVETS

S| ON

of 28 Septenber 2004

PATENTAMTIS OFFI CE
I nternal distribution code:
(A) [ ] Publication in QJ
(B) [ ] To Chairnmen and Menbers
(O [X] To Chairnen
(D) [ 1 No distribution
DECI
Case Nunber:

Appl i cati on Nunber:
Publ i cati on Nunber:

| PC:

Language of the proceedi ngs:

Title of invention:
Det er gent conpositions

Pat ent ee:
UNI LEVER PLC, et al

Opponent s:
Henkel K&A
The Procter & Ganbl e Conpany

Headwor d:

T 0860/00 - 3.3.6
91305058. 9
0460925

C11D 3/10

EN

Particul ate detergent conposition/ UN LEVER

Rel evant | egal provi sions:
EPC Art. 123(2), 56
Keywor d:

"I nventive step (main request -

no): surprisingly inproved

property not credible in respect of the whole range of the

cl ai med conpositions”

"I nventive step (first auxiliary request

i nproved property”

Deci si ons cited:

Cat chword

EPA Form 3030 06. 03

- yes): surprisingly



9

Européisches
Patentamt

European
Patent Office

Beschwerdekammern Boards of Appeal

Office européen
des brevets

Chambres de recours

Case Nunber: T 0860/00 - 3.3.6

DECI SI ON

of the Technical Board of Appeal 3.3.6
of 28 Septenber 2004

Appel | ant s:
(Proprietors of the

pat ent)

Repr esent ati ve:

Respondent |:
(Opponent 1)

Respondent 11
(Opponent 11)

Repr esent ati ve:

Deci si on under appeal :

Conposition of the Board:

P. Krasa
P. Ammendol a
V. D Cerbo

Chai r man:
Menmber s:

UNI LEVER PLC

Uni | ever House

Bl ackfriars

London EC4AP 4BQ (GB)

UNI LEVER N. V.
Weena 455
NL- 3013 AL Rotterdam (NL)

Wal dren, Robin M chael
Ll oyd W se

Conmonweal t h House
1-19 New Oxford Street
London WCIA 1LW (GB)

Henkel KGaA
VTP (Patente)
D- 40191 Dissel dorf (DE)

The Procter & Ganbl e Conpany
One Procter & Ganble Pl aza
G ncinnati, GChio 45202 (Us)

Law ence, Peter Robi n Broughton
G LL JENNI NGS & EVERY

Br oadgat e House

7 Eldon Street

London EC2M 7LH  (GB)

Deci sion of the Qpposition Division of the
Eur opean Patent O fice posted 27 June 2000
revoki ng European patent No. 0460925 pursuant

to Article 102(1) EPC.



-1 - T 0860/ 00

Summary of Facts and Subm ssi ons

2794.D

This appeal is fromthe decision of the Opposition

Di vi sion revoki ng European patent No. 0 460 925

relating to detergent conpositions.

The patent application as originally filed contained 12

clainms of which claim1l1, the only independent claim

reads as foll ows:

"1.

A particul ate detergent conposition conprising
anionic surfactant, alkali netal alumnosilicate
bui | der and optional sodium carbonate, and
optionally other detergent ingredients,
characterised in that it conprises:

(a) from1l7 to 35 wt % of non-soap detergent-

active material consisting essentially of:

(1) from5 to 35 wt% of an anionic
surfactant conponent consisting of
primary al cohol sul phate [10-100 wt %
of (i)] optionally together with
al kyl benzene sul phonate [0-90 w % of
()1,

(ii) optionally fromO to 10 w % of
noni oni ¢ surfactant,

(iii) optionally fromO to 10 w % of
further anionic surfactant other than
primary al cohol sul phate or
al kyl benzene sul phonat e,
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(b) optionally fromO to 10 wt% of fatty acid
soap,

(c) from25 to 45 wt % (anhydrous basis) of
crystalline or anorphous al kali netal

al um nosilicat e,

(d) fromO to 10 wt % of sodi um carbonate if the

ani oni ¢ surfactant conponent (a)(i) contains
10-60 wt % of primary al cohol sul phate, from
0O to 20 wt % of sodium carbonate if the

ani oni ¢ surfactant conponent (a)(i) contains
60-80 W % primary al cohol sul phate, and from
10 to 20 wt % of sodi um carbonate if the

ani oni ¢ surfactant conponent (a)(i) contains
80- 100 wt % pri mary al cohol sul phat e,

(e) optionally other detergent ingredients to
100 wt % "
OQpponents | and Il sought revocation of the patent for

l ack of novelty and inventive step (Article 100(a) in
conbination with Articles 52(1), 54 and 56 EPC).
Opponent 11 also raised the grounds of opposition under
Articles 100(b) and 100(c) EPC. They relied inter alia

on:

Docunent (3) = EP-A-0 114 308,

Docunent (5) = EP-A-0 340 013,

Docunent (6) = JP-A-62 240 397 (English translation)
and
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Docunent (7) = US-A-4 000 094.

During the opposition proceedi ngs, additional
experinmental data were filed by the Patent Proprietors.

I n the decision under appeal, the Qpposition Division
al so considered an anended claim 1 according to an
"auxiliary request". Its subject-matter was directed to
a conposition of the invention with a bulk density of
at | east 650 g/l, free of sodium carbonate and wherein
primary al cohol sul phate (hereafter "PAS') and |i near

al kyl benzene sul phonate (hereafter "LAS') constitute 25
to 75 wt% and 25 to 75 w % respectively of the anionic
surfactant ingredient (a)(i).

The Opposition Division found that the original patent
application provided sufficient support for a
conposition with these features (see the decision under
appeal, point 4.1 in conbination with points 2.1 and
2.2). It also considered the subject-matter of this
claimadm ssible in view of the requirenents of
Articles 83 and 123(3), as well as novel over the prior
art. It stated, however, (see point 4.4 of the decision
under appeal, page 12, lines 5to 9 fromthe bottom
that it was common general know edge that the

det ergency performance of anionic surfactants such as
PAS and LAS was strongly dependent on their chain

| engt hs and observed that the experinental data in the
patent in suit, as well as all other experinental data
submtted by the Appellants during the opposition
proceedi ngs, referred only to conpositions wherein the
PAS was a sul phated narrow cut coconut oil enriched in
Ci2 to Ci4 alcohols by fractionation (hereafter
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"cocoPAS"). Therefore, the Opposition Division found
that this experinmental data could denonstrate the
achi evement of a maxi m zed detergency exclusively for
conpositions containing the specific PAS and LAS used
in the experinments, while the other clained
conpositions - lacking a credibly denonstrated
techni cal advantage vis-a-vis those of Docunent (5) -

woul d be obvious in view of this prior art.

The Patent Proprietors (hereafter Appellants) |odged an
appeal against this deci sion.

At the oral proceedings before the Board, held on

28 Septenber 2004, they wthdrew all former requests
and filed three sets of anended clains | abelled as main
request and first and second auxiliary request.

The amended clains in these requests that are rel evant
for this decision are as foll ows:

Claiml1l of the main request differs fromthat of the
patent application in that the original wording

"A particul ate detergent conposition”

and those defining conponents (i) and (d) (see above
point 11) have been respectively replaced by

"A particul ate detergent conposition having a bulk
density of at |east 650 g/l",

"(i) from5 to 35 wt % of an ani oni c surfactant
conponent consisting of 25 to 75 w % of primary
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al cohol sul phate and from?25 to 75 w % of |inear
al kyl benzene sul phonate, "

and

"(d) the conposition being free of sodium carbonate, "

Claim1l1l of the first auxiliary request differs from
that of the main request only in that the expression

"25 to 75 wt% of primary al cohol sul phate”

in the prior definition of conponent (i) has been
repl aced by

"25 to 75 wt % of coconut primary al cohol sul phate which
is a narrowcut material enriched in G, and Cyg4 by

fracti onati on".

The other clainms 2 and 3 of the first auxiliary request
are dependent on claim1l and correspond substantially
to clains 10 and 11 of the patent application as filed.

The Appellants submtted in witing and orally the
foll owi ng argunents relevant for this decision.

In respect of the conpliance of claiml of the main
request with the requirenments of Article 123(2) EPC,
they argued that this claimwas supported inter alia by
the statenents at page 6, lines 26 to 34, which were
generalizations of the results obtained in the exanples.
The reference to the different exanples in these
generalizations was only a pointer to the experinents
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from whi ch the general technical teaching expressed
therein was extracted.

Wth regard to the inventive step assessnent for the
subject-matter of claim1 of the first auxiliary
request they considered the closest state of the art to
be represented by the generic disclosure in Docunent
(5), in respect of which the clainmed conposition
represented a selection, and conceded that in the
absence of an unexpected advantage the conpositions of
the invention would have to be regarded as obvious in
view of the disclosure in this citation.

The Appel |l ants argued however that the data in table |
of the patent in suit denonstrated the presence of an
unexpectedly superior detergency of the clained

subj ect-matter

They conceded that the detergent capacity of a
surfactant m ght be influenced to sone extent al so by
its chain lengths, but maintained that it was not known
that the differences in chain | engths anong the PAS
conventionally used in detergent conpositions resulted
intotally different |evels of detergency. They
concluded that, in the absence of any evidence to the
contrary, the effect observed in these exanples of the
pat ent based only on "cocoPAS" shoul d have been

consi dered representative of the whole group of PAS
conventionally used in detergent conpositions. They

al so stressed that the patent in suit would not

i ndi cate any preferred LAS surfactant, thereby
inplicitly confirmng the fact that the kind of LAS
woul d not noticeably influence the | evel of detergency,
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and that in this respect the Respondents had provided
no evidence to the contrary.

The Respondents refuted the Appellants' argunents and
argued in witing and orally substantially as foll ows.

None of the Appellants' requests satisfied the

requi renents of Article 123(2) EPC, because the
original patent application nmentioned only certain
ranges for the anobunt of PAS in respect of the total
anmount of PAS and LAS al together (hereafter indicated
as "relative anount of PAS") in conbination with ranges
for the anmount of sodi um carbonate in the conposition.
The anmended cl ai ms i nstead defined other conpletely new
ranges for the relative anount for PAS (and the
correspondi ng rel ative anount of LAS) in conbination
with the arbitrarily sel ected carbonate anmount of nil.
In addition, the patent application explicitly
attributed the synergistically inproved detergency only
to conmpositions with | ow carbonate content and this was
confirmed by the experinental data provided by the
Appel l ants thenselves. In particular, no synergistic
effect was disclosed in the patent application for the
conpositions free of carbonate. Finally, the above-
identified description at page 6 of the patent
application disclosed only the results obtained in
speci fic exanples and no general teaching as to the
advant ageous conbi nation of certain ratios of the

PAS/ LAS anmobunts wi th no sodi um car bonat e.

Wth regard to the assessnment of inventive step
Respondent |1 considered the application of the problem
sol ution approach to the present case to be incorrect,
because the clained conpositions resulted fromsinply
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conbi ning ingredients that were conventional in the
field of detergents according to nethods al so
conventional for detergents. Therefore, it considered
it was nore appropriated to start fromthe common
general know edge of the skilled person as a whole
rather than froma specific prior art.

Addi tional ly, both Respondents considered that the
prior art disclosed in Docunent (3) or (6) would
represent a nore appropriate starting point for the
probl em sol uti on approach. In particular they

mai nt ai ned that Exanple 2 of Document (3) differed from
t he clained conpositions in view of the |ower density
and stressed that it would be obvious to use
conventional conpacting nethods to increase it. They
stressed that Docunment (7) also disclosed LAS
contai ni ng detergent conpositions with high zeolite
content and free of carbonate, for instance in

Exanpl e B.

They contested the neani ngful ness of the experinental
evi dence provi ded by the Appellants and argued, in
particular, that the skilled person could at nost

consi der the experinmental conparison in table Il of the
patent in suit sufficient to denonstrate an i nproved
detergency exclusively for the specific conpositions of
the invention disclosed in that table, i.e.

conposi tions based on a certain specific PAS/LAS pair

wi th specific anbunts of a specific zeolite (c) and of
the other ingredients actually used therein.

The Appel lants requested that the decision under appeal
be set aside and the patent be naintained on the basis
of the main request or alternatively on the basis of
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the first or second auxiliary request, all requests
submtted at the oral proceedings.

The Respondents requested that the appeal be di sm ssed.

Reasons for the Decision

Claim1 of the main request

1

1.2

2794.D

Adm ssibility in view of Article 123(2) EPC

Article 123(2) EPC prohibits anmendnments of a European
patent that result in the extension of its subject-
matter beyond the content of the application as filed.
It is the case | aw of the Boards of Appeal that this
content only enconpasses what can be directly and
unanbi guously deduced fromthe disclosure of the
application as filed (see e.g. the Case Law of the
Boards of Appeal of the EPQ 4'" edition, 1I1.A 3.3,
page 219, second paragraph).

Accordingly, also the disclosure inplicit in the patent
application - i.e. what any person skilled in the art
woul d consi der necessarily inplied in the patent
application as a whole (e.g. in view of basic
scientific laws) - is relevant for the requirenents of
Article 123(2) EPC

Claim 1l of the present request differs fromclaim1 of
the original patent application in the features already
identified above (see point VI).
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It is self-evident that the conposition with a bul k
density of at least 650 g/l is explicitly defined in
claim 12 of the patent application as originally filed.

Thi s has not been di sputed by the Respondents, who have
however argued that the patent application would

di scl ose a rel ative amount of 25 to 75 wt % of PAS

nei ther per se nor specifically in conpositions of the

i nvention free of sodi um carbonate.

The Board observes that the range for the anount of

sodi um car bonate and that for the relative anount of
PAS are explicitly correlated to each ot her throughout
the patent application. For instance, the definition of
(d) inclaiml1 of the patent application reads ".from0O
to 10 wt % of sodium carbonate if the anionic surfactant
conponent (a)(i) contains 10-60 wt % of primary al cohol
sul phate, fromO to 20 wt % of sodi um carbonate if the
ani oni ¢ surfactant conponent (a)(i) contains 60-80 w %
primary al cohol sul phate, and from 10 to 20 wt % of

sodi um carbonate if the anionic surfactant conmponent
(a)(i) contains 80-100 wt % pri mary al cohol sul phate, .."
(see above point 11, enphasis added by the Board).
These explicit correlations logically also inply that
each entire range given for the sodi um carbonate, which
clearly includes both end points, is disclosed in the
pat ent application in conbination with the whol e range
of the PAS rel ative amount correl ated thereto, and vice
versa. For instance, the expression ".from0O to 10 wt %
of sodium carbonate if the anionic surfactant conmponent
(a)(i) contains 10-60 w % of primary al cohol sul phate,™
can only nmean that the amobunt of sodi um carbonate may
freely vary fromO to 10 wt% as | ong as the PAS
relative amount is any of from10 to 60 w% Therefore
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it necessarily also inplies that each of the specific
end point values of the range for the sodium carbonate
anount, i.e. 0 or 10 wt% nmay be conbined with the
entire range 10 to 60 wt% for the PAS rel ative anount.

Since the application as filed explicitly correl ates
the 0 to 10 wt % range of sodi um carbonate not only to
the PAS rel ative amount of 10 to 60 wt% (in the just
cited portion of claim1) but also to that of 60 to
75 Wt % (e.g. in the dependent claim4, which reads "A
detergent conposition....characterized in that the

ani oni ¢ surfactant conponent (a)(i) conprises from 60
to 75 wt% primary al cohol sul phate and from 25 to 40
wt % of |inear al kyl benzene sul phonate, and the
conposition contains fromO to 10 wt % of sodi um
carbonate."), it is apparent that the patent
application discloses explicitly also the correl ation
bet ween the whole range of 0 to 10 wt % for the anount
of sodi um carbonate and the whole range of 10 to 75 Wt %
for the relative anmount of PAS. Therefore, this
correlation also necessarily inplies the disclosure of
an anount of O wt% for the sodium carbonate in
conbination with the whole range of relative anmount of
10 to 75 wt % for PAS

The Board notes further that the wording used in the
passage at page 6, lines 23 to 34, of the published
patent application (see in particular lines 28 to 29
"At 50 wt % PAS/ 50 wt % LAS (Exanples A and 4) and at

25 wt % PAS/ 75 wt % LAS (Exanples B and 5), detergency
was significantly better in the absence of carbonate.")
di scl oses that at PAS/ LAS wei ght ratios of 50/50 and
25/ 75 the conpositions w thout sodium carbonate have
resulted in inproved |l evels of detergency. In these
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expressions the achieved cleaning effect is explicitly
correlated only to the ratio of PAS/LAS anpbunts and to
t he ambunt of sodi um carbonate, while the exanple
nunbers (nostly reported in parentheses) sinply
identify fromwhich experimental results the inventors
have extracted these general teachings.

The Respondents' submi ssions that these parts of the
pat ent specification described nmerely the results
achieved in the exanples, are not supported by any

evi dence and contrary to the explicitly disclosed
exclusive rel ation between the cl eaning effect (on one
side) and the ratio of PAS/LAS anounts and the presence
or absence of sodium carbonate (on the other side).
Therefore, the Board has no reason to interpret the
cited description at page 6 contrary to its literal
nmeani ng i ndi cated above.

Thus, the Board finds in particular that the above
cited portion of page 6, lines 28 to 29, discloses as
generally preferred specifically the relative anmount of
25 W % PAS in conbination with no sodi um carbonat e.

Hence, the Board concludes that the patent application
as filed discloses conpositions of the invention free
of sodi um carbonate and conprising PAS in a relative
amount from10 to 75 wt% (in clains 1 and 4, see above
point 1.3) and identifies, within this range, a
generally preferred relative anmount of PAS of 25 wt%
(at page 6, lines 28 to 29, see above point 1.4). Thus,
the original patent application discloses directly and
unanbi guously al so the conpositions of the invention
free of sodium carbonate wherein the range of relative
amount for PAS goes from25 to 75 wt % thereby
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providing a basis for the amendnment in the definitions
of (a)(i) and (d) of present claim1.

The Respondents' further allegations as to the fact
that the patent application would disclose explicitly

t he occurrence of a so-called "synergistic effect” only
in the conpositions of the invention containing sone
sodi um car bonate are considered irrelevant to the
assessnent of the requirenents of Article 123(2) EPC.
Nei ther the provisions of this article nor the
remaining wording in claiml1 require that the clained
subj ect-matter should only be limted to that for which
the original patent application alleges a techni cal
advant age. The disclosure in the patent application of
certain enbodi ments of the invention as very

advant ageous over the prior art does not render added
subj ect-matter the other originally disclosed

enbodi nents of the invention, even if these are not

di scl osed to provide the sane advantage or any

advant age at all.

Hence, the subject-matter of claiml of this request is
found to conply with the interdiction ruled under
Article 123(2) EPC

Adm ssibility in view of Rule 57(a) and Articles 84
and 123(3) EPC and novelty (Articles 52(1) and 54 EPC)

The Board is satisfied that the amendnents (see above
point VI) to the originally granted claim1 that result
in claiml under consideration conply with the

requi renents of Rule 57(a) and Articles 84 and 123(3)
EPC.
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The Board is also satisfied that the subject-matter of

present claim2l is novel.

Since the Respondents raised no objections in these
respects no detail ed reason needs to be given.

| nventive step (Articles 52(1) and 56 EPC)

Respondent |1 has argued that in the present case it
woul d not be appropriate to assess inventive step
according to the "probl em and sol uti on approach”
normal |y used by the Boards, because the clained
detergent conposition resulted fromthe conbi nation
according to conventional methods of conventional
detergent ingredients and, hence, it would be

i npossible to identify the closest prior art. It
stressed that in some decisions of the Boards of Appeal
ot her approaches have been used. The Respondent 11
consi dered nore neaningful, in the present case, to
assess whether or not the clained conposition would be
obvi ous on the basis of the conmon general know edge of
t he skilled person.

The Board stresses that the problem and sol ution
approach becane the established approach for the
inventive step assessnent by the Boards of Appeal since
it ensures objective assessnent of inventive step
avoi di ng ex post facto analysis of the prior art. To
devi ate from such approach woul d possibly be justified
only under special circunstances.

The sinple fact, quite common indeed, that detergent
conpositions for which a patent has been granted or a
pat ent application has been filed are obtained by
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conpoundi ng according to conventional nethods
conventional detergent ingredients cannot be considered
sonet hi ng special which could justify not applying the
probl em and sol uti on approach in such a situation.

The Board finds that the only consequence necessarily
deriving fromthis fact is rather that, as explicitly
admtted by the Appellants too, novel detergent
conpositions of this kind are based on an inventive
step only in as far as they provide an unexpected
advant age.

Claim 1l (see above point VI) defines a detergent
conposition with a high bulk density (i.e. at |east
650 g/1) and a high content of zeolite (c) (i.e. from
25 to 45 wt% which is free from sodi um carbonate and
conprises 17 to 35 wt % of non-soap detergent active
material (a) of which at least 5 ww% is constituted by
PAS and LAS anionic surfactants, whereby PAS nust
constitute from25 to 75 wt % of these two al t oget her

When assessing inventive step according to the problem
and sol uti on approach, consideration nust be given to
prior art which seeks to solve the sane or a simlar
probl em as does the patent under consideration.

The patent in suit identifies at page 2, lines 27 to 29,
the techni cal advantage of the detergent conposition of
the invention as that of achieving an inproved | evel of
cleaning vis-a-vis that achieved by the detergent
conpositions of the prior art disclosed in Docunment (5).

Therefore the problem addressed in the patent in suit
may be expressed in nore general ternms (i.e. not
necessarily bound to the specific prior art identified
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by the inventors) as that of providing high-bulk
detergent conpositions with high zeolite content
produci ng i nproved detergency.

Al so Docunent (5) addresses the technical problem of
provi di ng dense detergent conpositions with good powder
properties and excell ent washi ng and cl eaning
performance (see in Docunment (5) the sentence bridging
colums 2 and 3). To this effect it discloses (see for
instance claim15 in conbination with claim7) how to
produce detergent conpositions with a high bulk density
of at least 650 g/|I conprising 28 to 45 w % of zeolite
and 17 to 35 wm % of non-soap detergent active material,
whereby a portion of this material is nmade of anionic
surfactants such as LAS and PAS. In the exanples in
Docunent (5) however sodium carbonate is always present,
al though this is not defined as a nandatory conponent,
and PAS is either absent or present in a relative
amount of |ess than 25 wt %

It is therefore inmediately apparent that nost of the
conpositions of claim1 of the present request, even
t hough not explicitly disclosed in Docunent (5), are
enconpassed within the broader group of high bulk
density detergent conpositions with high zeolite
content of the prior art disclosed in this citation.

The Respondents have nmintai ned that Docunents (3) or
(6) would disclose prior art at |east as relevant as
that of Docunment (5); in particular the detergent
conposition of Exanple 2 of Docunent (3) would satisfy
nost of the requirenents of present claiml.
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The Board wi shes to enphasi ze that even if one

hypot hesi ses (for the sake of an argunent according to
t he reasoni ng of Respondent Il at point 3.2 above) that
any prior art detergent conposition known to provide
satisfactory cleaning results could actually be
considered equally relevant to the present case, still
the fact that the inventors of the patent in suit have
chosen the prior art disclosed in Docunent (5) as
starting point for attenpting to solve the posed
techni cal problemwould render it appropriate to start
t he assessnent of inventive step starting from such
prior art. Only if the prior art disclosed in
Docunents (3) or (6) were found to be clearly nore

rel evant than that of Docunment (5) it would be
justified to deviate fromthe evaluation of the prior
art made by the inventors of the patent in suit.

Docunent (3) however discloses in general only
detergent conpositions with bulk density of |ess than
630 g/1 (see in Docunent (3) page 16, lines 19 to 23)
and Docunent (6) although nentioning "granul ating” at
page 7, line 15, states imredi ately afterwards that
spray dried powders, which notoriously have | ow bul k
densities, are preferred.

Therefore, the prior art conpositions of these
citations cannot possibly be considered nore rel evant
than the conpositions of Docunent (5), since only the
| atter have a high bulk density of at |east 650 g/l.

The unproven Respondents' allegation that the skilled
person would indifferently start from detergent
conpositions with I ow or high bulk density, because
this difference would influence e.g. only the anount of
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space required by the detergent boxes on the shop shelf
but not their washing performance, is also found not
convincing. As credibly stressed by the Appellants, the
Board considers instead that conpacting a detergent
powder can notably influence its speed of dissolution
fromthe dispensing device into the washing |iquor and,
hence, also the final cleaning results. This was
finally undi sputed by the Respondents.

Therefore, the Board concludes that the skilled person
woul d consi der the general disclosure in Docunent (5)
relating to detergent conpositions with high bulk
density, high zeolite content and excell ent cl eaning
performance nore relevant to the present case than that
relating to detergent conpositions with | ower bul k
density disclosed in Docunents (3) and (6).

Mor eover, the Board wi shes to stress that Exanple 2 of
Docunent (3), considered by the Respondents as
representing the closest prior art (see above item
VI1l), differs fromthe presently clained conposition
in nore than one feature. In particular, in this prior
art conposition not only the bulk density, but also the
overal | amount of non-soap detergents are | ower than
required in present claim1l (wherein the overall anount
of non-soap detergent materials nust add up to at |east
17 wt % of the whol e conposition, see above point VI in
conbination with point Il1). Therefore, even this
exanple is at nost as close to the clainmed conposition
as the exanpl es of Document (5).

Simlarly, the overall anount of non-soap detergents in
t he exanples in Docunent (6) is also |lower than the
m ni mum anount required for conponent (a) in present
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claiml (i.e. at least 17 wt% of the whol e conposition).
In addition, the exanples in this citation always
conpri se sodi um carbonate and conprise not nore than

10 mt % of zeolite. Finally, this citation discloses
neither the bulk densities of these exanples nor how

t hese conpositions have been prepar ed.

Therefore, it nust be concluded that also in view of
t he nunber of features distinguishing the clained
conposition fromthose exenplified as preferred
enbodi ments in Docunents (3) and (6), all these prior
art exanples, with the sole exception of possibly
Exanpl e 2 of Docunment (3), are nore distant fromthe
cl ai med conpositions than those of Docunent (5) (see
above point 3.3.2). Therefore, it is not even in
respect of the exanples disclosed in these docunents
that the disclosure of Docunents (3) or (6) becones
nore relevant than that of Document (5).

Hence, the Board concurs with the finding of the
Qpposition Division (see the decision under appeal,
point 4.4) that the prior art disclosed in the latter
citation, which is also indicated in the disputed
patent as being the closest one, represents the nost
appropriate starting point for the assessnent of

i nventive step.

As al ready indicated above (see point 3.3.1) nost of

t he cl ai med conpositions belong to the group of
detergent conpositions generically disclosed in
Docunent (5). The clai ned conpositions represent the
sub-group wherein no carbonate but both PAS and LAS are
al ways present, in the relative ranges of anounts
specified in claim 1.
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The Board observes that already the experinental
evidence in the exanples of the patent in suit allows
conpari son between the detergency achi eved by
conpositions according to claim1 and that obtained
from conparative conpositions containing either 100 wt %
PAS or 100 wt % LAS as conponent (a)(i). These latter
conpositions, although not identical to any of the
exanpl es of Docunent (5), are undisputedly al so
enconpassed within the generic teaching of this
citation and, thus, representative of this prior art.
In particular, in table 2 of the patent in suit the
chem cal conposition of the conparative Exanple E
(contai ning no sodi um carbonate but 100 wt % of LAS

rel ati ve anmount) can be considered internedi ate between
that of the invention Exanples 3 to 5 and that of the
Exanpl e 13 of Docunent (5).

The Respondents have all eged that these experinental
data are not neani ngful because:

a) the results in ternms of |evel of detergency are
given without any indication as to their
reproducibility,

b) the | evel of detergency achieved is determ ned using
"sof tened"” washing water, not representative of the
washi ng conditions which actually prevail in nost of
Eur ope and

c) the conparison of all the experinental data
denonstrated that the best results are obtained in
conpositions containing | ow sodi um carbonat e anount s,
whil e those free of carbonate provide notably different
| evel s of detergency.
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The Board observes however that the Respondents have
provi ded no evidence denonstrating either that the

all eged variability of the washing results would be so
relevant as to result in exanples of the invention

whi ch produce no inproved detergency vis-a-vis the PAS
only and LAS-only conparative exanples, or that under

t he washi ng conditions normally occurring in Europe
this surprising effect would not be achi eved by the

cl ai med conpositions.

Therefore, these statenents remain unproven in respect
of their possible technical inplications and are to be
di sregarded as nere all egati ons.

Finally, the Board finds that the disclosure in the
patent in suit of certain enbodinents of the invention
defined therein that could be regarded as particularly
advant ageous over the prior art does not render
techni cal | y neani ngl ess the enbodi nents of the patented
i nvention which, although possibly | ess advantageous
than the fornmer one, still provide a credibly proved
benefit vis-a-vis the prior art. Therefore, also a
claimdirected to the latter nmay be based on an

i nventive step. Accordingly, the Respondents' objection
"c)" reported above is considered irrel evant.

In reply to a respective objection of the Respondents,

t he Appellants have stated that even though their tests
were based on one and the sane PAS, i.e. cocoPAS, still
t hey denonstrated the achi evenent of a inproved
cleaning for the clained conpositions vis-a-vis those
obt ai nabl e by the other conpositions according to
Docunent (5). They stressed that after the grant of the
patent the burden of proving that no such effect was
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achieved in patented detergent conpositions based on
different PAS lay with the Respondents, who, however,
had provided no experinental data to the contrary.

The Appell ants have argued that, even though the
skilled person woul d expect that in general the
detergent capacity of a surfactant al so depends on its
chain length, still such dependence coul d have no
bearing on the denonstrated surprising detergency
effect, in particular when considering the restricted
group of PAS commercially available and normally used
for detergent conpositions.

The Board observes instead that the patent in suit
explicitly identifies a preferred group of PAS and
therein the nost preferred one (see page 3, lines 31

to 39, i.e. the cocoPAS of all experinental data
reported in the patent in suit or provided during the
opposi tion proceedings), inplicitly confirmng that the
di fferent PAS are not equivalent to the scope of the

i nventi on.

It is such disclosure in the patent in suit that casts
doubts on the credibility of the generic statenent e.qg.
at page 2, lines 27 to 29, as to the fact that the
conpositions of the invention achieved inproved
detergency in conparison to that of the conpositions of
Docunent (5), because, apparently, this statenent has
only been based on the experinmental data based on
CcoCcoPAS cont ai ni ng conposi tions.

The Appel |l ants have neither contested that the
experinental data based on that single cocoPAS were the
only evidence fromwhich they have extracted the
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general statenment in respect of the achieved technical
advant age of all the conpositions of the invention, nor
have provi ded evi dence that the comon general

know edge indicated by the Opposition Division was not
existing, nor filed further experinental conparisons
representative of the whole class of PAS conventionally
used in detergent conpositions, nor provided any ot her
evidence that the differences in the produced |evel of
cl eaning would actually be negligible within the group
of PAS conventionally used for detergent conpositions.
Therefore, the Board finds the alleged technical

advant age not credible in respect of the whole class of
PAS ingredients of the conpositions of the invention.

The Respondents' argunent that the experinental data in
the patent (as well as the further data filed during

t he opposition proceedings) would be representative
only of the conpositions of these experinments inplies
to consider critical to the inproved detergency al so

ot her features of these conpositions, such as:

i) the specific LAS, and

i1) the other specific ingredients

actually used in these experinents.

As di scussed above, the rel evant dependence of the

i nproved detergency on the kind of PASis inplicitly
denonstrated by the patent in suit. This fact renders
convincing the finding of the Qpposition Division and

t he correspondi ng Respondents' objection and shifts the
burden of proving the contrary to the Appellants, who
however, provided no evidence to this end.

However, in respect of the LAS, the Qpposition Division

referred only to an unproven common general know edge
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that the chain length of the LAS surfactant would al so
be critical to the achievenent of the inproved

det ergency observed in the experinmental exanples.
However, the patent in suit does not identify preferred
LAS, and the specific kind of LAS used in the exanples
is not even disclosed. Therefore, the patent in suit
does not support (if not contradict) the possible

exi stence of any common general know edge as to the
dependency of the |evel of detergency on the specific
kind of LAS used in the exanples. Accordingly, the
Board finds that the statenent in the decision under
appeal referring to such conmon general know edge
anounts to a nere allegation and, therefore, that the
burden of proof (that clainmed detergent conpositions
wherein LAS is different fromthat used in these
experiments woul d not provide the inproved detergency
stated in the granted patent) remains with the
Respondents, who however have not provided it.

Simlarly the criticality of the other ingredients
argunent "ii)" to the inproved detergency is not only
inplicitly contradicted by the patent in suit (i.e. by
t he sane statenents cited above as to the fact that the
achi eved detergency was correlated only to the relative
amount of PAS and LAS, to the kind of PAS and to the
absence of sodi um carbonate) but does not even
correspond to an allegation in the decision under
appeal . Therefore, the burden of providing supporting
evi dence to the Respondents' allegation that also the
other (i.e. different from PAS and LAS) specific
conponents of the detergent conpositions used in the
exanpl es would be critical for the achievenent of the
surprisingly high detergency, remains clearly with the
Respondent s, who however have not provided it.
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In conclusion, the Board finds that Respondents have
provi ded no supporting evidence for their argunent

(that the ingredients |listed above in "i)" and "ii)"
woul d be critical for providing the inproved detergency
observed in the experinents of the Appellants). However,
the portion thereof referring to the specific kind of
used PAS "a)" is credible, because this is at |east
inmplicitly confirmed by the disclosure in the patent in

suit.

In view of all these reasons, the Board concl udes that
the all eged inproved detergency of the conposition of
the invention has not been supported by credible

evi dence in respect of the now cl ai med conpositions

whi ch are not based on cocoPAS and, thus, that these
conpositions have only credibly solved the technical
probl em of providing an alternative to the conpositions
of this prior art.

Si nce, as conceded by the Appellants too, no inventive
activity is required by the skilled person for
providing an alternative to the conpositions of
Docunent (5) by an arbitrary sel ection anong the
alternatives enconpassed in the general disclosure of
this citation and since clained conpositions

undi sputedly results fromsuch sel ections, the subject-
matter of claiml of the main request is found to
violate the requirenents of Article 56 EPC and, hence,
this request nust be refused.
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First auxiliary request

4.1

4.2

2794.D

Adm ssibility in view of Rule 57(a) and Articles 84 and
123(2) and (3) EPC and novelty (Articles 52(1) and 54
EPC) .

Claim1 of this request differs fromthat of the main
request only in that the PAS of conponent (a)(i) is
l[imted to the cocoPAS

The Board finds that this amendnent is based on the
di sclosure in the patent exanples and at page 3,
lines 28 to 30, of the published patent application.
Thi s has not been di sputed by the Respondents.

O course, the sanme reasons indicated at point 1 above
in respect of the support for the features

di stinguishing claim1l of the main request to the
originally filed one apply also to the sane feature of
claim1 of this request.

Therefore the Board finds that present claim1l conplies
with the interdiction ruled under Article 123(2) EPC.

The Board is satisfied that the amendnents (see above
point VI) to the originally granted claim1 that result
in claiml under consideration conply with the

requi renents of Rule 57(a) and Articles 84 and 123(3)
EPC.

The Board is also satisfied that the subject-matter of

present claim2l1l is novel.
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Since the Respondents raised no objections in these
respects no detail ed reason needs to be given.

The Board is also satisfied that the remaining clains 2
and 3 of this request conply with the requirenents of
Rule 57(a) and Articles 84 and 123(2) and (3) EPC.

These clains define preferred enbodi nents of the
conposition of claim1l that has been found to be novel,
therefore also their subject-matter is clearly novel

Since the Respondents raised no objections in these
respects no detail ed reason needs to be given.

| nventive step (Articles 52(1) and 56 EPC)

The Respondents have alleged that the effect
denonstrated by the experinents of Table 2 of the
patent in suit only apply to the specific conpositions
of these experinents.

However, as al ready di scussed above at point 3.5.6,

t hey have provided no supporting evidence and the Board
finds no reason in the patent in suit for assum ng that
t he experinents based on cocoPAS woul d not be regarded
by the skilled person as sufficient basis for
generalizing the occurrence of inproved detergency to

t he detergent conpositions of claim1, all based on
cocoPAS. Accordingly, the Board concludes that this
objection to the presently clainmed conpositions anounts
to an unproven all egation and nust be disregarded.

Therefore, the technical problemcredibly relevant for
t he assessnent of inventive step for the presently
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cl ai mred detergent conpositions remains that indicated
in the patent in suit (see above point 3.3) of
provi di ng hi gh-bul k detergent conpositions with high
zeolite content producing inproved detergency.

The Board finds that none of the avail able docunents

f oreshadows that conpositions containing PAS and LAS in
the relative anmounts disclosed in present claiml
provide in the absence of carbonate better washing
results than those based only on LAS as well as than

t hose based only on PAS. In particular, neither from

t he conpari son of Exanple 2 of Docunent (3) with the
ot her exanples in these citation, nor from Exanple B of
Docunent (7) it becones apparent that when the anionic
surfactant in detergent conpositions free of carbonate
is a mxture of PAS and LAS these conpositions produce
a surprisingly high I evel of detergency and, in
particular, so high as to be superior to those

achi evabl e when using simlar conpositions conprising
only PAS or only LAS anionic surfactant.

Therefore, the Board concludes that it was not obvious
for the skilled reader of Docunent (5) to expect that
wi thin the conpositions enbraced by the general

di sclosure in this citation, those which contained no
sodi um car bonat e and wherei n PAS and LAS were both
present in substantial anmounts provided an inproved
det er gency.

Thus, the Board finds the subject-matter of claim1l to

be based on an inventive step.
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5.5 The dependent clains 2 and 3 define preferred
enbodi ments of the conposition of claim1l and,
therefore, their subject-matter involves an inventive

step for the sanme reasons given above for claim1.
5.6 The Board concludes that the first auxiliary request of

t he Appellants conplies with the requirenents of
Articles 52(1) and 56 EPC.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to maintain the patent on the basis of clains 1
to 3 of the first auxiliary request submtted during

the oral proceedings and a description to be adapted
t hereto.

The Regi strar: The Chai r man:

G Rauh P. Krasa

2794.D



