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Summary of Facts and Subm ssi ons

0061.D

This appeal is fromthe interlocutory decision of the
OQpposi tion Division concerning the maintenance of

Eur opean patent No. 0 700 427 in anended formon the
basis of the second auxiliary request of the Appellants
Il (Patent Proprietors) filed during the oral
proceedi ngs of 24 May 2000.

The clains of the granted patent are identical to those
of the patent application as originally filed. O
particular interest in the present case are clains 1, 5
and 6 which read:

"1l. A particulate detergent conposition which is not
the direct product of a spray-drying process, the
conposition having a bulk density of at |east 650 g/l
and conpri si ng:

(a) from1l5 to 50 wt% of a surfactant system
consi sting essentially of

(1) et hoxyl at ed noni onic surfactant which is a
primary C8-Cl8 al cohol having an average
degree of ethoxylation within the range of
from5.2 to 8.0,

(ii) optionally primary al cohol sul phate,
(iii) optionally not nore than 25 w % (based on

t he surfactant system of al kyl benzene
sul phonat e,
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(b) from20 to 70 wt % (anhydrous basis) of alkal
nmetal al um nosilicate buil der,

(c) fromb5 to 40 wt % of a water-soluble salt of citric
aci d,

(d) optionally other detergent ingredients to 100
w % "

"5. A detergent conposition as clained in claim1l,
whi ch contains at least 10 % (in total, based on the
whol e conposition) of ethoxylated nonionic surfactant.”

"6. A detergent conposition as clained in claiml,
whi ch contains at |least 5 wt% (based on the whol e

conposition) of primary al cohol sul phate.”

Also the remaining clains 2 to 4 and 7 to 9 are
dependent on claim1 only. They define further
enbodi ments of the conposition of claiml.

L1l The European patent had been opposed on the grounds of
Article 100(a) EPC by Appellant 111 (Opponent I) and
Appel lant I (Opponent I1) for lack of novelty and of
inventive step (Articles 52(1), 54 and 56 EPC). An
obj ection based on the ground of insufficient
di sclosure (Article 100(b) EPC) raised by Appellant I
had been wi t hdrawn during the opposition proceedi ngs.

The foll ow ng docunents had been cited, inter alia, in
support of the oppositions:

Document (4) = EP-A-0 349 201

0061.D
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Docunent (5) = EP-B-0 509 787

During the opposition proceedings the Appellants Il had
relied on Docunent (11) = EP-A-0 544 492 wth regard to
inventive step, and Appellant | had filed under cover
of a letter dated 24 April 2000 an experinental report
(hereinafter indicated as "Anderson |").

At the oral proceedings before the Opposition D vision
the Appellants Il had filed anended sets of clains as
first, second and third auxiliary request.

In its decision, the Opposition Division found that the
subject-matter clainmed in the patent as granted was not
novel vis-a-vis exanple 6 of Docunent (4) and that the
exanples in the patent in suit did not denonstrate the
occurrence of inproved properties in respect of the
whol e range of the conposition clained in the first
auxiliary request. However, it considered that

exanple 2 in the patent in suit denonstrated the

excel lent solubility and dispensability from washing
machi ne drawers of the conpositions clained in the
second auxiliary request and that exanple 1 and
conparative exanple 1A in the patent in suit al so
denonstrated that the conpositions of this request had
i mproved solubility in conparison to detergent
conpositions conprising an ethoxyl ated al cohol
(hereinafter "EA") with a | ower degree of ethoxylation.

It also found that the tests of Anderson | either
consi dered washing conditions not dealt with in the
patent in suit or did not refer to machi ne washing
conditions at all. Therefore, these tests were

di sregar ded.
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The Opposition Division considered that the prior art
di scl osed in Docunment (4) represented the closest prior
art. It regarded the prior art disclosed in Docunent
(11) not suitable as a starting point for the
assessnment of inventive step since this |atter docunent
was published after the filing date of the earliest of
the three GB patent applications fromwhich the patent
in suit claimed priority.

It found that the skilled person had no reason to
expect that increasing the amount of EA used in
exanple 6 of Docunment (4) would result in excellent
solubility and dispersibility and concluded that the
subject-matter of the clains of the second auxiliary

request was based on an inventive step.

VII. Al parties to the opposition proceedi ngs appeal ed
agai nst this deci sion.

VIIl. Appellant | filed with the grounds of appeal Docunent
(12) = US-A-4 231 887 and additional experinental
conparisons (hereinafter "Anderson I1").

I X. Appellants Il filed under cover of the letter dated

16 May 2003 seven sets of anended clainms as main and
first to sixth auxiliary requests. O these only the
mai n request and the first to third auxiliary requests

are relevant for this decision.

| ndependent claim 1 of the main request is
substantially identical to that of the first auxiliary
request considered not allowable in the decision under
appeal and differs fromthat of the patent as initially

0061.D



0061.D

- 5 - T 0818/ 00

filed and granted (see above itemlIl) only in that the
feature "wherein the detergent conposition contains at

| east 5 W % (based on the whol e conposition) of primary
al cohol sul phate" is added after the definition of
conponent (d), and in that the word "optionally" is no
| onger present in the definition of component (ii).

The remaining clains 2 to 8 are dependent on claim1
and are identical to original clains 2 to 5 and 7 to 9.

Claims 1 to 7 of the first auxiliary request are
identical to clains 1 to 4 and 6 to 8 of this main
request.

| ndependent claim 1 of the second auxiliary request is
substantially identical to that of the second auxiliary
request considered allowable in the decision under
appeal and differs fromthat of the patent as initially
filed and granted only in that the feature "wherein the
detergent conposition contains at least 10 wt% (i n
total, based on the whol e conposition) of ethoxylated
nonionic surfactant” is added after the definition of
conponent (d), and in that the word "optionally" is no
| onger present in the definition of component (ii).

The remaining clains 2 to 7 are dependent on claim1
and are identical to clains 2 to 4 and 7 to 9 as
initially granted.

The third auxiliary request conprises a single claim
identical to claim1l of this second auxiliary request.

Appel lants Il also filed under cover of the letter
dated 18 June 2003 additional experinental evidence
(hereinafter "last filed tests").
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Oral proceedings were held before the Board on 18 July
2003.

Appellants | and Il argued in witing and orally
substantially as foll ows.

Claim5 of the main request and the dependent clains of
t he second auxiliary request of Appellants Il covered
particul ar conpositions with an anmount of ethoxyl ated
noni oni ¢ surfactant of at l[east 10 wt % of the whole
conposition which violated Article 123(2) EPC.

The late filed Docunent (12) should be consi dered

allowable in view of the rel evance of its disclosure.

Wth respect to novelty, Appellants | and |1l argued

t hat even though the detergent conpositions explicitly
di scl osed in Docunents (4), (5) and (12) were not
according to any of the present clains, the skilled
person in reading these citations would seriously
contenpl ate nodi fying or conbining their explicitly

di scl osed features so as to arrive at conpositions
according to the present requests of Appellants 1|1

Wth respect to the assessnent of inventive step of the
subject-matter of the first and third auxiliary
requests, Appellants | and Il argued that Docunents
(4), (5) and (12) all represented suitable starting
points and submtted that the experinental data in the
patent in suit and the last filed tests of Appellants
Il were either not understandable, not technically

rel evant under the usual machi ne washing conditions in
Europe or not described in sufficient detail to
establish their reliability. The only information
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possi bly derivable fromsuch experinmental data was that
they credi bly denonstrated that the feature

di stingui shing the cl ai mred detergent conpositions from
the prior art provided a solution neither to the
probl em of a general delivery inprovenent, as defined
in the patent in suit, nor to the problemof only an

i nproved di spensing of the detergent powder from

di spensi ng devices to be placed in the washi ng nmachi ne
drum as redefined by Appellants Il during the oral
proceedi ngs before the Board. The latter technical
probl em constituted a surprise for the Appellants | and
1l and should not be admtted or, alternatively, the
case should be remtted to the first instance for
further prosecution.

Appel lant | attenpted also to rely on Docunent (11) for
presenting argunents in respect of the assessment of

i nventive step.

Appellants | and Il submtted that claim1 of the
first auxiliary request covered detergent conpositions
containing only a few percent of EA and that the data
in the patent in suit were insufficient for
denonstrating that the desired inproved delivery
properties were credibly achi eved by such conpositions.

Wth respect to the third auxiliary request, the

Appel lants | and Il maintained that the conpositions
clainmed therein resulted in worse delivery properties.
This was evident fromthe conparison between the
results of exanple | and conparative exanple V of the
last filed tests.
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Moreover, the data in Anderson | and Il also credibly
denonstrated that no inproved but rather worse delivery
properties were achieved by the conpositions of this
third auxiliary request in conparison to the
correspondi ng conposition according to exanple 6 of
Docunent (4).

Appel lants Il refuted the above objections and argued
substantially as foll ows.

On a fair reading of the original dependent clains in
the patent application the skilled person woul d
consider all the features defined therein inplicitly

di scl osed as preferred features of the conpositions of
the invention in general. Hence, the original patent
application inplicitly disclosed as further enbodi nents
of the detergent conpositions of original claimb5,

t hose additionally characterized according to the other
ori gi nal dependent cl ains.

They al so argued that during the drafting of the patent
application, the description had erroneously not been
adapted to support claim5 (which had probably been
added at the very the last mnute) and that this
evident error had regrettably al so not been corrected
during the patent exam nation by the EPO

The Appellants Il submtted that the late-filed
Docunent (12) was not relevant since it referred only
to an "adjuvant” for detergent conpositions.
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Wth respect to inventive step, they conceded t hat
conpositions with a too | ow content of EA would not
credi bly have the desired inproved delivery properties.
A person skilled in the art would, however, not

consi der these conpositions enconpassed in the clained
subj ect-matter

Appel lants Il also argued that the exanples in the
patent in suit and in the last filed tests represented
a fair and credi ble evidence that the clained

conposi tions had inproved delivery properties at |east
when di spensi ng the detergent powder from di spensing
devices to be placed in the washing machi ne drum

The Appellants | and Il requested that the decision
under appeal be set aside and the patent be revoked in
its entirety and that the appeal of the Appellants |
be di sm ssed.

The Appellants Il requested that the decision under
appeal be set aside and that the patent be maintained
in anended formon the basis of the clains filed with
letter of 16 May 2003 indicated as mai n request or,
alternatively, on the basis of one of the first to
sixth auxiliary requests filed wwth the same letter and
that the appeals of Appellants | and Il be dism ssed
or that the case be remtted to the first instance for
further prosecution.
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Reasons for the Decision

1.2

0061.D

Adm ssibility of the main request and of the second
auxiliary request in view of Article 123(2) EPC

Article 123(2) EPC prohibits anmendnments of a European
patent which result in the extension of its subject-
matter beyond the content of the application as filed.
It is established case | aw of the Boards of Appeal that
this content only enconpasses what is directly and
unamnbi guousl y di sclosed in the application as filed
either explicitly or inplicitly (see e.g. the Case Law
of the Boards of Appeal of the EPQ, 4'" edition,
I11.A.3.3). In this context "inplicit disclosure" neans
di scl osure which any person skilled in the art would
obj ectively consider as necessarily inmplied in the
explicit content (e.g. in view of general scientific

| aws, common general know edge in the rel evant
technical field or purely |ogical necessity arising
fromthe relationshi ps anong di stingui shed portions of
the application as filed).

The subject-matter of clains 1 to 4 and 6 to 8 of the
mai n request conplies wth the requirenments of
Article 123(2) EPC for the follow ng reasons.

Claim1l1l of the main request differs fromclaim1l as
originally filed in that it further requires that the
anount of primary al cohol sul phate (hereinafter "PAS")
nmust represent at |least 5 wt% of the whol e conposition
(see above points Il and | X of the Facts and

Subm ssions). Hence its subject-matter corresponds to
that defined in the originally filed claim®6 (see above
point Il of the Facts and Subm ssions).
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Even though the wording of the dependent clains 2 to 8
of the main request and that of dependent clains 2 to 5
and 7 to 9 as originally filed are respectively

i dentical (see above points Il and I X of the Facts and
Submi ssions), their subject-matter is obviously
different since the original clains 2 to 9 were only
dependent on original claim1l. The dependent clains of
the present main request define instead further

enbodi nents of the compositions according to original
claim6 whose features are now i ncorporated into

claim 1.

Claims 1 to 4 and 6 to 8 of the present nmain request
find support in the description of the original patent
application since the features cited therein are
explicitly defined as generally preferred features of
the invention: see e.g. "Preferably the whole
conposition contains at least 5 wt% of PAS." at page 8,
lines 5to 6 and the simlar statenments nmade with
respect to the features of the original clains 2 to 4
and 7 to 9 at page 6, lines 20 to 25, page 5, lines 33
to 35, page 8, lines 1 to 5, page 10, lines 7 to 13,
and page 9, lines 22 to 30. This anobunts to an inplicit
di scl osure that these preferred features may possibly
be conbined with each other. Therefore, the subject-
matter of clains 2 to 4 and 6 to 8 of the nmain request
is already disclosed in the original patent application.

The Appellants Il alleged that substantially the same
reasoning also applied to claim5 of the main request
and to the dependent clains of the second auxiliary
request. They maintained that the person skilled in the
art would, on a fair reading of the original dependent
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clainms, consider their features as generally preferred
features of the conpositions of the invention.

This argunment is not convincing since, unlike the
features of the other dependent clains, the feature of
original claim5, i.e. a content of EA of at |east 10
W% is not nentioned in the description of the
application as filed. Therefore, the original patent
application provides neither explicit disclosure of
this feature being generally preferred nor explicit
counterpart for any further enbodi nent of the
conposition of this claim

The fact that two of the six disclosed exanples in
accordance with the invention, i.e. exanples 5 and 6,
refer to conpositions containing |less than 10 w % of EA,
further corroborates that conpositions containing both
above and bel ow 10 wt % of EA are equally within the
scope of the invention as originally disclosed.

Therefore, original claim5, as the only source for a
10 wt % m ni mrum EA anount, cannot be considered as
directly and unanbi guously disclosing this as a
generally preferred feature of the conpositions of the

i nventi on.

The sane considerations apply to the dependent clains 2
to 7 of the second auxiliary request - wherein the

subj ect-matter of claim 1l corresponds to that defined
inthe originally filed claim5 (see above points |

and | X of the Facts and Subm ssions) - which define
further enbodi ments of that conposition, nanely those
characterized by the features disclosed in original
claims 2 to 4 and 7 to 9.
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It remains to be considered whether the subject-matter
of claim5 of the main request or of the dependent
clainms of the second auxiliary request can be directly
and unanbi guously derived fromother portions of the
explicit disclosure of the application as filed.

The subject-matter of claim1 of the main request, i.e.
detergent conpositions containing at |east 5 wt % of PAS,
is disclosed in original claim6 of the application as
filed and in the corresponding portion in the original
description at page 8, lines 5 to 6 (see above

point 1.2). These preferred conpositions conprise inter

alia surfactant ingredients in the follow ng anounts:

(1) 15 to 50 wt % of the detergent conposition is
formed by a surfactant system consisting
essentially of

(ii) at least sone EA,

(1ii) at least 5 wt% (based on the whol e conposition)
of PAS

(tv) O0to 25 wm% (based on the surfactant systen) of
al kyl benzene sul phonate (hereinafter "LAS")

and
(v) possi bly some further "non essential”

i ngredients, such as further anionic detergents
as disclosed at page 8, lines 20 to 22.
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Accordingly, for detergent conpositions with only 5 wt%
of PAS it is a logical necessity that the total amount
of ingredients (ii), (iv) and (v) cannot possibly add
up to less than 10 wt% or nore than 45 w % based on the
whol e conposition (see above point), but not that the
anount of EA nust necessarily be 10 wt% as it is
covered by claim5 of the main request.

Such a conposition conprising 5 wt% of PAS and 10 Wt %
of EA (based on the whol e conposition) would instead be
objectively and necessarily inplied in the above
conpositions of original claim6 only if there was a
basis in the application as filed for sinultaneously

selecting fromthe various amount ranges in such claim

(a) no nore than 5 w % PAS

(b) an overall content of surfactants of 15 w %

(c) no LAS and

(d) no further anionic surfactant.

However, neither the other portions of the description
nor common general know edge provide any basis for such
a conbi nation of features.

On the contrary, the application as filed states at

page 8, lines 20 to 26, that m nor anounts of other

ani oni ¢ surfactants may possibly be present, provided
that the surfactant system contains no nore than 25 wt %
of LAS and the conpositions according to all of the six
exanples illustrating the invention indeed contain a
further anionic surfactant, nanely fatty acid soap, in
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amount of about 1 to 2 wt% Consequently none of them
neets the requirenent to conprise only of PAS and EA as

surfactants.

Further, at page 7, lines 30 to 31, it is disclosed
that the EA may be the only surfactant and at page 8,
lines 1 to 5 and in the exanples, that PAS and EA may
be present in particular ambunts or ranges of anopunts.
However, none of these conbi nations of anounts | eads
directly to a conposition containing 5 wt % of PAS and
10 mt % of EA (based on the whol e conposition), |et

al one to conpositions where no other surfactant is
present.

The application as filed al so does not disclose any

rel ati onshi p between the amount of EA and any of the

ot her features disclosed in the dependent clains of the
second auxiliary request. It does not, therefore,
provi de any di sclosure of the conbinations of features

given in these clains.

Thus the Board concludes that it is not possible to
directly and unanbi guously derive fromthe application
as filed the specific conbination of features defined
inclaim5 of the main request and in clains 2 to 7 of
t he second auxiliary request.

As the incorporation into the description of the patent
in suit of features disclosed only in the clains does
not change the content of the application as filed, the
subm ssions of Appellants Il (see above point X | of
the Facts and Subm ssions) as to the omtted adaptation
of the patent description during the patent exam nation
bef ore the EPO cannot possibly be of any rel evance for
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establ i shing the content of the original patent
application and, thus, for the allowability of the
amendnents under Article 123(2) EPC

The regret of Appellants Il for not having already
carried out such anendnment seens to inply the erroneous
assunption that it would have been possible before the
patent grant to add to the description of the patent
application an explicit definition as to the fact that
in general the conpositions of the invention m ght
preferably conprise at |east 10 wt % of EA.

The Board stresses instead that also during the
substantive exam nation of the patent application
before the EPO the description can only be anended in
accordance with the provisions of Article 123(2) EPC.
Thus, while it would have been possible to introduce in
t he patent description a disclosure of exactly the sane
enbodi ment disclosed in original claim5, it wuld have
infringed the requirenents of Article 123(2) EPC to add
to the description, for instance, a definition of such
feature whose wordi ng and/or position in the text of

t he description would have explicitly or inplicitly

gi ven a broader neaning to the subject-matter of
original claim5 so as to cover further enbodi nents not
originally disclosed.

The Board thus concludes that claim5 of the main
request and clains 2 to 7 of the second auxiliary
enconpass subject-matter not contained in the original
pat ent application. Therefore, the main and the second
auxi liary request of the Appellants Il do not conply
with the requirenents of Article 123(2) EPC and, hence,
are not all owabl e.
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Adm ssibility of the first and third auxiliary requests
in view of Articles 84, 123(2) and (3) EPC

The Board is satisfied that the anmendnments nmade to the
originally filed and granted clainms which result in the
clainms of these requests do not introduce any |ack of
clarity (Article 84 EPC) or violate the requirenments of
Articles 123(2) and (3) EPC. Since this has not been

di sputed by the parties no further reason needs to be
gi ven.

Novelty of the first and of the third auxiliary
requests (Articles 52(1) and 54 EPC)

Even t hough Appellants | and Il conceded that none of

t he detergent conpositions explicitly disclosed in the

avai l abl e citations had the conbination of features as

claimed in the first and third auxiliary requests, they
still maintained that the conpositions according to

t hese requests were not novel since the person skilled

in the art would seriously contenpl ate:

- to reduce in exanple 6 of Document (4) the ampunt
of environnental |y undesirabl e al kyl benzene
sul phonate (hereinafter "LAS") by using the only
general ly recogni sed possible alternative thereto,
i.e. PAS, and

- to suppl enent the inconplete disclosure as to the
ki nd of the nonionic surfactant used in
exanple VIII in Docunent (5) with the nore
detail ed di sclosure given in the other exanples,
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wherein the nost used nonionic was EA having an
aver age degree of ethoxylation of 7.

These argunents are not convincing for the foll ow ng

reasons.

The Appellants |I and Il have not identified any
portion of the content of Docunent (4) from which the
person skilled in the art coul d have unanbi guously and
directly derived the instruction to possibly substitute
LAS by nore environnment friendly ingredients such as
PAS. The fact that there may exi st know edge in the art
as to obvious nmeasures for overcomng a particular

di sadvantage is not relevant for establishing the
extent of disclosure in a prior art docunent which does
not even inplicitly refer to the existence of either
such di sadvant age or such neasure.

The Appellants | and Il have al so not provided a
reason as to why the person skilled in the art would
not have considered that the unspecified nonionic
surfactant actually used in exanple VIII of Docunent (5)
m ght as well be the EA m xture with a degree of

et hoxyl ation | ower than 5,2 used in exanple V or any of
the other nonionic surfactants of the list on page 6,
lines 41 to 48, of this prior art docunent, which do
not fall under the definition of EA in the patent in
suit. Therefore, it cannot be unamnbi guously derived
from Docunent (5) that the nonionic surfactant used in
exanple VII1 would necessarily satisfy the requirenent
given in the clainms of the first and third auxiliary
requests.
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The Board is also satisfied that none of the other
avai l abl e citations discloses directly and

unanbi guously conpositions which are according to any
of the clainms of the first auxiliary request or
according to the only claimof the third auxiliary
request.

Since this has not been disputed by the Appellants |
and 11l no further reason need to be given.

The Board thus concludes that the subject-matter of the
clainms of these requests is novel and hence conplies
with the requirenents of Articles 52(1) and 54 EPC.

| nventive step concerning the subject-matter of claiml
of the first auxiliary request (Articles 52(1) and 56
EPC)

Claim1l of this request defines a high bulk density
particul ate detergent conposition conprising an al kal
alum nosilicate builder, citric acid salts and, as
surfactants, unspecified amounts of EA with a given
degree of ethoxylation, at |east 5 w % of PAS and
optionally a limted amount of LAS.

The techni cal problem addressed in the patent in suit
(see page 2, lines 20 to 27 and 37 to 38) is that of

i mproving the delivery of the active ingredients of the
hi gh bul k density powder detergent to the wash in a
washi ng machi ne and, in particular, not only the

di spensing to the washing |iquor of the powder
initially placed in the dispenser drawer of the machine
or in a dispensing device |ocated by the user in the
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machi ne drum but al so the dissolution of the high bulk
density powder in the washing |iquor.

The solution of this technical problemis stated to
consist in the use of a nonionic surfactant having a
hi gher degree of ethoxylation, provided that a citric
acid salt is also present (page 2, lines 26 to 27).

However, claim 1l of this request does not require any
m ni mum anount for the EA content and enconpasses
conpositions with a very | ow anount of EA. As was
explicitly admtted by the Appellants Il, these
conpositions woul d reasonably not have the superior
delivery properties ained at in the patent in suit.
Therefore, the technical problemdefined in the patent
in suit cannot be considered relevant for the whole
range of conpositions of this claim

The Appellants Il argued that the person skilled in the
art woul d not consider conpositions with a very | ow
anount of EA enconpassed in the subject-matter of such
claim since the conpositions actually clained were
clearly only those having the desired inproved
properties easily identifiable by experinmental tests.
However, the Board observes that the Appellants Il have
not di sputed the subm ssions of Appellants | and I

t hat advant ageous conpositions containing only a few
percent ages of EA were known in the art (e.g. to

i nprove particle aggloneration) and that the patent did
not identify which mninumlevel (s) of which delivery
property(ies) is to be found in which specific test

met hod(s) in order for a conposition to be considered
enconpassed in present claiml.
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For these reasons it is credible neither that the
person skilled in the art would not reasonably consider
any conpositions containing very |ow anounts of EA, nor
that the clainmed subject-matter mght be inplicitly
restricted in ternms of unspecified delivery properties
to be achi eved.

Therefore the subject-matter of claim1l enconpasses
conpositions for which the inproved property ai ned at
in the patent is undisputedly not expected to be

obt ai nabl e and the technical problemreasonably sol ved
by all the conpositions according to claim1 of the
first auxiliary request can only be that of providing
further high bulk density detergent conpositions,
alternative to those disclosed in the prior art.

In view of this technical problem those detergent
powders of the prior art whose bul k density and
chem cal structure is nost simlar to that of the
presently clained conpositions offer thenselves as a
reasonabl e starting point for the assessnent of

i nventive step.

During the oral proceedings before the Board, both
Appel lants | and Il attenpted to rely on Docunment (11)
as a suitable starting point for the inventive step
assessnment. They both conceded, however, to be well
aware already fromthe opposition proceedings that this
citation was published on 2 June 1993, i.e. after the
filing date of 26 May 1993 of the patent application GB
9310823 from which the patent in suit clainmed priority,
and thus, that Docunent (11) would represent state of
the art relevant for Article 56 EPC only in respect of
possi bly existing portions of the clained subject-
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matter which were not entitled to claimsuch priority.
The Appellants | and Il were not capable of identifying
any portion of the subject nmatter of the clains which
was in their opinion not entitled to such priority date,
and adm tted that w thout such prelimnary information
the validity and the rel evance of their argunmentations
was not assessable by the other party and by the Board
at | east during the oral proceedings. Therefore, the
Board concl udes that the subm ssions in respect of
inventive step in view of Docunent (11) have to be

di sregar ded.

The Appellants | and IIl relied on Docunent (4) as the
cl osest prior art, and in particular on exanple 6 from
which present claim1l differs exclusively in that the
anount of PAS nust represent at |least 5 wt% of the
claimed conposition, while in the prior art exanple it
constitutes 3.75 Wt % of the dried conposition. The
Board, therefore, agrees that Docunent (4) is a
suitable starting point for the assessnent of inventive
st ep.

Docunent (4) defines no specific anmount range for PAS
but discloses in other exanples high bulk density
conpositions containing PAS in anmounts well above 5 wt %
(see e.g. exanples 7 and 8).

Therefore, even in the absence of any explicit
instruction in Docunment (4) or in other citations as to
the possibility of increasing in exanple 6 of Docunent
(4) the anpbunt of PAS from3.75 wt%to at least 5 m %
this nodification represents one of those variations
whi ch the person skilled in the art would regard as
obviously suitable for solving the existing technical
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probl em of providing further high bulk density
det ergent conpositions.

Hence it requires no inventive skill to solve this
techni cal problemby increasing the relative anmount of
the PAS ingredient, thereby arriving at conpositions
according to present claiml.

The Board cones therefore to the conclusion that the
conpositions of claim1 of the first auxiliary request
of the Appellants Il are not based on an inventive step
and, therefore, that this request does not conply with
the requirenents of Articles 52(1) and 56 EPC and is
not al | owabl e.

| nventive step concerning the subject-matter of the
claimof the third auxiliary request (Articles 52(1)
and 56 EPC)

The only claimin this request defines a high bulk
density particul ate detergent conposition conprising an
al kali alumnosilicate builder, citric acid salts and,
as surfactants, an unspecified anount of PAS, at | east
10 % of EA with a given degree of ethoxylation of and
optionally a limted amunt of LAS (i.e. substantially
t he sane subject-matter of original claimb5).

Due to the m ninmumrequired anount of 10 wt % of EA this
cl ai m does not enbrace conpositions which were found at
poi nt 4.3 above undi sputedly incapable of solving the
techni cal problem addressed in the patent in suit of

i mproving the delivery properties of the high bulk
density detergent powder (point 4.2 above).
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Appel lants | and Il argued that the experinental
evi dence disclosed in the patent in suit was not
realistic or not reliable to credibly denonstrate that
the delivery properties ainmed at in the patent in suit
had actually been obtai ned by the clai ned conpositions.

They submitted that the data in Anderson | and |
denonstrated instead that the clained conpositions
provi ded no inproved delivery properties.

Mor eover, they considered that in the last filed tests
t he conparison between exanple | (according to the
present claim and exanple V (not enconpassed in this
claim denonstrated that the conpositions according to
this request actually had worse dissolution properties
than simlar conpositions with | ess than 10 wt % of EA.

The Board finds convincing the objections of Appellants
| and 111 that part of the experinental evidence in the
patent in suit is either not understandable (see e.qg.
in Table 3 the value of 0.4 for exanple 1 for the

di ssolution test nmethod 3 disclosed at page 7, lines 17
to 31, where the mninmum score value for such test is 1)
or disclosed so vaguely, that it is not evident whether
the inventors considered the observed delivery
properties actually superior to those of the prior art
or only conparable thereto (see e.g. exanple 2, which
does not provide any detail of the conditions used for
t he machi ne drawer delivery test and does not contain
any explicit or inplicit reference to the |evel of
delivery achieved in the prior art).
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However, the parties have neither maintained that the
det ergent conposition of conparative exanple 1A of the
patent in suit - containing an EA m xture with a degree
of ethoxylation below 5.2, i.e. 4.77 (see Table 1) -
was not representative for the prior art conpositions
and their |level of delivery properties, nor argued that
the dispensing tests 1 and 2 of Table 3 were
insufficiently disclosed.

The only objection of Appellants | and Ill to the

rel evance of these tests relies on the relatively warm
washi ng tenperature (of 20°C, see page 6, |line 49 and
page 7, line 12) used therein. It is however undi sputed
that this tenperature is actually used for washing at

| east in sonme places and/or during sonme seasons. Thus,
even in the case that 20°C may be not very frequent in
nost of Europe, this would not sufficiently justify

di sregarding the technical effects shown in these tests

as irrel evant.

Hence, the Board finds no reason to deviate fromthe
findings in the decision under appeal that tests 1 and
2 of the patent in suit credibly denonstrate that the
cl ai med conpositions as represented by exanple 1 at

| east achieved an inprovenent in dispensing from

di spensi ng device in the washing water vis-a-vis the
prior art represented in conparative exanple 1A

The Board wi shes to stress that this technical problem
is part of the nore anbitious technical problem defined
in the patent in suit (see above point 4.2) and that
the rel evant evidence denonstrating its solution is
reported in Table 3 of the patent. Therefore, to

consi der such probl em and such evidence in the
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assessnent of inventive step cannot possibly anount to
a surprise for Appellants | and Il (see above point Xl
of the Facts and Subm ssions).

The Board sees al so no reason to deviate fromthe

eval uati on of the experinental data of Anderson | given
in the decision under appeal (see above point VI of the
Facts and Submi ssions). These tests were carried out
under very different conditions, in particular at
washi ng tenperatures of 5 and 8°C. However, no evidence
has been provided to show that these tenperatures were
nore realistic than the tenperature of 20°C used in the
tests 1 and 2 of the patent in suit.

The data in Anderson Il instead suffer froma |ack of
di scl osure, which does not allow determning their
reliability. As admtted by Appellant |, at |east one
of the amount(s) of the other ingredients nust have
been changed in order to produce an exanpl e accordi ng
to the invention which differs froma reproduction of
exanple 6 of Docunent (4) only in that it contains a
| arger anmount of EA. The anount of which other

i ngredi ent has been changed is, however, not known.
Thus it is not possible to establish whether or not the
reported results are derived froma fair conparison

Finally, the last filed tests referred to experinental
data only with respect to the property neasured in the
di ssolution test 3 of exanple 1 of the patent in suit,
and not to those of the dispensing tests 1 and 2 which
have been found convincing above at point 5.3. Mreover,
the exanples in the last filed tests are different

enbodi nents of the conpositions initially clainmed in

the patent in suit and none of the parties has
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suggested that they could represent prior art
conpositions. Therefore, beside the fact that they do
not refer to the same kind of tests considered reliable
at point 5.3 above, these data do not inply that
certain presently claimed conpositions nust necessarily
have delivery properties inferior to those of the prior
art, but only that the presently clainmed conpositions
woul d not necessarily reach the same |evel of inproved
delivery properties than other (now no |onger clained)
conpositions disclosed in the patent in suit.

Therefore, the data in Anderson | and Il as well as in
the last filed tests nust be disregarded.

Consequently, the Board concludes that in the absence
of clear and convincing evidence to the contrary, the
data in exanple 1 of the patent in suit are sufficient
to credi bly support the superior delivery properties of
the presently clainmed high bulk density detergent
conpositions vis-a-vis the prior art, at least in
respect of powder dispensing from di spensing devi ces.
In other words, the technical problemcredibly sol ved
by the clainmed subject-matter is that of providing
particul ate high bul k density detergent conpositions
whi ch are nore easily dispensed from di spenser devices
to be placed in the washing nmachi ne drum

Appel lants | and Il have submtted that any of
Docunents (4), (5) and (12) represented a reasonabl e
starting point for the assessnent of inventive step.
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However, Docunent (5) is totally silent as to the
delivery problens of high bulk density detergent
conpositions. Therefore, there was no reason for the
person skilled in the art to consider this docunent in
order to find a solution to the technical problem set
out in the patent in suit.

The Appellant | alleged that Docunent (12) was
particularly relevant since it dealt with the probl em

of inproving particle dispersibility (see e.g. the
abstract of this citation and colum 1, lines 17 to 41).

The Board observes in this respect that the person
skilled in the art is aware that zeolites (i.e. the

al kali metal alum nosilicate conmponent of high bul k
density detergents), which are a maj or conponent in the
conposi tions of any of Docunents (4), (12) and the
patent in suit (see the exanples), are insoluble and
that, therefore, the term"particle dispersion” used in
Docunent (12) corresponds to the term "product
solubility" mentioned in Docunent (4) (see last |line of
t he description of this citation) as well as to the
term "di ssolution of the powder” nentioned in the
patent in suit (see page 2, lines 23 to 24).

Therefore, Docunents (4) and (12) address the problem
of powder dissolution, i.e. the sane part of the
broader technical problem addressed in the patent in

suit.

However, Docunent (4) discloses fully formul ated high
bul k density detergent conpositions, while Docunment (12)
defines only an adjuvant for detergent conpositions,

i.e. a conpositions which is intended to be further
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conbi ned with other (undeterm ned) detergent
conpositions in order to "upgrade” them (see claim 1,
colum 1, lines 42 to 48 and colum 4, |lines 57 to 60).

Mor eover, the clained conpositions differ:

- fromthose of Docunment (4) only in that they
contain at least 10 wt % of EA (the maxi mum anount
of EA disclosed in this citationis 7,5 w% see
exanpl e 6),

- fromthose of Docunent (12), in as far as they
are of high bulk density (see exanple 1), in the
mandat ory presence of PAS and in the | ower degree
of ethoxylation of the EA

The Board concludes therefore that the fully formul ated
detergent powders di sclosed in Docunent (4) represent a
nore reasonable starting point for the assessnent of

i nventive step than the adjuvant disclosed in Docunent
(12).

Nei t her Appellant | nor Appellant 111 has provided any
convi nci ng evi dence (see above point 5.4) that the

i nproved di spensing properties of the clained
conpositions were not superior to those of the
conpositions disclosed in any of the citations
mentioned in these proceedings. Therefore, the Board
has no reason to doubt that the clainmed subject-matter
has solved at |east the above identified part of the
techni cal problemset out in the patent in suit (see
above point 5.5) also vis-a-vis the prior art disclosed
i n Docunent (4).
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In view of the only difference (see above point 5.7)

bet ween the particul ate detergent conposition according
to the claimof the third auxiliary request and that

di scl osed in Docunent (4), the assessnment of inventive
step concerning the clainmed subject-matter boils down
to the question as to whether the person skilled in the
art woul d have increased the EA content in the
particul ate conposition disclosed in Docunment (4), in

t he reasonabl e expectation that such nodification would
have increased the powder dispensing froma dispensing
device to be placed in the nmachi ne drum

However, neither Docunment (4) nor any of the other
citations nentioned in these proceedi ngs teach the
skilled person that increasing the anount of EAis
likely to inprove the dispensing behaviour of high bulk
density detergent conpositions. Therefore, it is not
obvious for the person skilled in the art of detergent
formul ations that the powder dispensing froma

di spensi ng device of the high bulk density detergent
particul ates of Docunent (4) nay be inproved by

i ncreasing the relative anount of EA

The Board wi shes to stress that the clainmed subject-
matter woul d not be obvious even if one assunes, for

t he sake of argument, that the person skilled in the
art could have attenpted to solve the rel evant
techni cal problem (see above point 5.5) starting from
the prior art disclosed in Docunent (12).
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Also with regard to the prior art disclosed in this

citation:

- t he Board has no reason to doubt that the clai ned
subj ect-matter has solved at |east the above
identified part of the technical problem set out
in the patent in suit (see above point 5.5) and

- the person skilled in the art finds no reason
either in this docunment or in the other citations
nmentioned in these proceedi ngs which woul d have
suggested to nodify the high bul k conpositions
di scl osed in exanple 1 of Document (12) by
decreasi ng the degree ethoxylation of the EA and
by addi ng PAS thereto, so as to arrive at
conposition according to the claimof the present
third auxiliary request (see the differences
i ndi cated above at point 5.8) in order to inprove
the dispensability of this powder froma
di spensi ng devi ce.

Thus, the subject matter of the only claimof the third
auxiliary request of the Appellants Il is not rendered
obvious by the cited prior art. Therefore, the Board
concludes that it is based on an inventive step and,
hence, conplies also with the requirenments of

Articles 52(1) and 56 EPC

Since the claimof the third auxiliary request conplies
with the requirenments of the EPC, there is no need to
di scuss the fourth to sixth auxiliary requests.
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Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to maintain the patent on the basis of the third
auxiliary request with its single claimfiled with the

letter of 16 May 2003 and of the description to be
adapt ed.

The Regi strar: The Chai r man:

G Rauh G Di schi nger - Hoeppl er
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